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Hon. John Marshal Harlan 

Supreme Court of the United States 

Washington, D. C. 

My dear Justice: 

When I was a student in the Law School of Columbian 
University, now George Washington University, in Washington^ 
D. C.,in 1897 and 1898, I was privlledged to take ray course 
in Constitutional Law under your distinguished Grandfather, 
John Marshal Harlan, who at that time like you was a member 
of the Supreme Court of the United States. 

■, x. A fellow student and I took down, in shorthand, the 
lectures as delivered by your Grandfather and after checking 
our notes transcribed the lectures on a typewriter. This was 
before carbon paper came into general use for typewriting, 
and we made one copy of our transcript by "letter press" on 
Japanese paper* 

This letter press copy I have preserved, and I 
should like to give it to you, as a memento' of your Grand- 
father, and also because it is a rather unique and inter- 
esting document . 

u 

Therefore, I am asking you if you would like to 
have it, in which event I shall be glad to send ( ft to you. 
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Leetares on Gonatltntional Law by Mr. Jtastloe Harlan. 
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1'' „ .S!d:jiHJl»f'i'::.'? , v raj 



:t, : --M .:" i;_! . ';.>>,;■.-» ■.» ., n , - ,,, 



(toe thing 1 wlal to say to yen before 



ing with the examination 
—» «ri«wuoi « ua oenstitatlon, is that I gust asanas that eaoh 
of yon ho. ■«• tlao or othor in ypnr life roo4 thi hlotory of Bagioid 
and tho Hi.tery of tho United States, » yon have done neither '*" ? 
tho .oonor yon do ao. tho better, thi. I .nst aesnns la order to 
ooaplete in tho short spsee of tlao ailoted to m, thnt'yon'ha^aV" " 
least a gonoral knowledge of yonr oomtry, as noil •« f tho oonatry 
from nhleb onr institutions and lava hate boon derived* Ten noil 

naderetand that there la little or no .cop. for originality for^iiyi 3001 

ero-ifsi^p^ ie-siu® us mo'%1. asaoi iM'--f» 5's.ij#"^,it-T-* ■> ■j.i-v' ■»«/■.,- TZ< , . 
thing that I ean nreaent to fon aa to onr oonotitntion. Th. Wiole 
g'fsetr;.? ;6's:c •.'■::« c--f ''s^as"*'!, -£-i*h{ ■s»v-*-f' ^*v- '^■."■■' ; - - « *•—»*» 

thing aeene to havebeen fnlly covered by treatlees and ''inWoiai'deel* ™ 

•lone. Th... later rra.t be onr gntdee In aeoertalniag what that la* 
•trvaeat means. The deolslone here allnded to are of oonree 
Vr ^ lm ^ 3 ^f* ° f **«L*irea» Gonrt of the Onlted States ie other^ 

aot t 1, !** r f t « 4 ,"f *o aay «»at erery possible onestlon baa been deUr! 
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3e868S80!J ?*■ 



* ill ^-5- '^. ; .! 1 ?a. B ? 1 | , ? fl 8f JHf m^ emUatlw advaneej 
•"^^•m?** mi^f?» °?,f9tf*l^,«W^i Jto hff» ^ff 1 wttled 
^E^I??e?St 0f ^ ff**t** ^l**" 11 *^? «f • ▼«T o^otta oharaoter. 
All that 1 wan to say Is tha> most every position relaffcre to the 

of old qaestiens. 
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«.. ta,™, Mtttag of th. for. « (>„.„.„ „„, ^ ^ 



htm. *c. „« *.„„. to „j w ,„ blMaliw ^ prlT ^;- ; '««- 

i«~ i^ ., *. t g . „ «,» ^ M , >. wi*,-.. .,«.««.,,„. •■■ 

•act they have not a knowi*iiM ykid. * ", ' " 4 '"" '"'"' *'" v lt " i!: iK ' : * ! - t *'"* »- • 

" -•*' ::* ~^™T !*^* " *°" *" • ,tMl «""»l»tlo» 

-i £. .<■ ,^ . /*^*™ ""• »««bMwl towoortjMwr. 

,0 * -.'» t~.* *".-'.■" * -» - «* ~>««< w.".-.^ 

«.t h. .u« ai, TOk «. w . ltt0 , t ^^ £ ^^" : =-" 

*e Uto ought to be possessed bv «w«*w ' «.■.!« '.L^'"" * ,ij u "-'- : ; -"»^- 

*"•■•■■•» «y every person who oves duties to that 

Borerisieat or upon wnos ita i*« sil^-*-.' -_i^ 'psv «■-> ■—■>.- 

P«a wmn its lees operate, or who depends upon it for 

>»tor. of «to'qi,.r«Mt, B dM.« M il 1 ti. y 11,.. ■■-■ 

*tt„ i.f „». ^i, „,. M . tKer ^ £>. o . ^teiZtiX a*. &,. 



3 -.ViW? 



••to* *W Cengrw do*, not pas. • «^»i «»««». i-« 

throo#««t Uu *ol« Okltet Statu »»«..' .1 '" ,;! " r: 

' W****** Wit ***** tf ^.* ^^ ^^ ^ >f 

oat ion*, up ttt to the ti«. wh« |f'l»i i«-^«i &^ :s f!> , ; .«,-; rr, 
»• will Wa to look M ^ttatoVoTi&itotlia^ 

*- do iiotPitiga u»* *h*ia ^^thi* ; 

"t '3-.; YiV? .>?' Wl' m ",■**¥ ^- =■' ■■.-?.-■.• ■■..'..-..-! ■ v, ^ ? -„" • 
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it to at, i»i at*ay.f*j *av. b«#t ftoattt* ^ tM. -«to#.^ * . 

... « wo » not^l^^!^^^^^ f J* ^^-j^ t 

- * " "'* *• V 14 wlth "«*»•• that th. Ohild 1M Mt «l. n w» . 

-."■-!-: i^oi- : .jn-fw..tfiji)t.*j xi't ->-- »*+M- .-.^ ...■.....- , **^ B1 aiwaya boon a 

PtM horo to ont.r «p« i^iirUo i£jk in au'l^iaoal* 
' "oao oouit* « tt* otfil'io.^^^ ^,£*J«l lhM ? ,oa" t 

^«*uti irirfe^** thai i#W ; «l^i*Wi uHWMr'MU 

J • r «tf -giwiiiitf aiiff ^ajaiToioaof 't^fer aw-^ ^ , iSa 

* *#**< a*a u ^ Ho mmm wrt-m*u**ai-mm* m*m*i* th«. 

"**'■« W^.»,JSft*.Of ,«£ A ««•**»* POfrtO Of th. 

r^?!*^«4 f^f^iay.a.jit, tho |*|*^ *«>, «^ ^ 

v or lito, uurty and proporty. flbo aothor com try 
~. 6». tho atroagoot. «d alt*** ah. w y0t C 1U» to b. tho 
•fongoat. yet oao or ^ ^^ ^ ^ ^ (J ^ ^ ^ 



^^wi^J^Ph^-^ MHtT wWM l frW q^ 



V « r ».» »„,«,««» ti», «.»„ ,. lMr „ >.., ^ wm ^ 

thl« of -**.*«*. 1, „. nu ». d .,, tal „ ^ ^ ^ ta ^^ 
*.r fry, , ft-ilm b,„ ,t. cam^. Ma . , „„„ ^ ..^ 
* «M. «r,«. w-«.. it 1, 1«« «., „ ^ ^ „ wt ^^ 

tat. ». Wji„ ». ft*,.. «„„,,,„, .,,„„, „ ^ ^^ 
-»•>-»...«—*. ««*,*,„ MMMrM ■„ IMMtf „ M ^ 

■«™». HI Ml*. U. «**«*<* «*.„*«*,« «*** „,„,„, 

"** ■« thi ^^.. «. .^^ of HAUmai „ n cI<Wy <UfjM4 
it!* «m **. „,« ■(.. ^a.^^, M ^ o1m# of ^ ^ t 

. ■ ^""" ""* wmw«««, hit la tut tl» 



f^M 



-t I 



m. «xpla|n to you what a "Tote la th. Boom of Common, of * »a»t of 
Coafid.no." I.. Too ft.n .e. thi. phr... ln the nffr.pap.r.1 To a 

of oour.. know who the pr..mnt Prlafc m nl5 t.r of England I., lortl 
Sali.bury, who ha. .onwhat m th. Engiiun iy , tea of go* aPMBnt tt# 
position occupied by th. Jro.ideirt of the United Stmt... He is th. 
re.pon.ibi. head of th. Executive Branch of the govememtu, and that 
greolou. lady, called the Queen of England, whether at her e.tate in 
Scotland, or on>*he I.l. of Wight* or near tendon, atthOugfc greatly 
»«p.cted by all her people, ha. very little **do „ p^ ^ Aet 
with 4* mMng of th. Bngim people.and if ah. attwjf* w lay her 
hand, on the operation of the governemtn of England, if .he would u, 
tie that or the other thing .hall be l«w, thi. that or the' other 
- thing .Jail or .hall not b., done,, lord Salisbury would rwiga hi. 
poeiUon and t.11 her * ^ ^^^^ #lf . ^ a^c^*, the po^^n of 
*rin.Mini.t.r of Engird, and *h. would not find anybody .1 M that had 
ony manhood or -if , W et m htoanong th. aablio men of England that 
would t*ke that po.itlou. **!. i8 m praliBdnary to th. dweription 
of « ***e of oo.fid.noo of th. Houao of aioanom., ^ nha^ doa. that 
mean? The Hou- of ^opppn. in oo^oaod of men rtmtarp eject.* and 
are « poa. ,1 to r.proeent th. will of the pnopl. of England. low 
todny, groat .rent, ar. tranopiriag in difg.rentparU.pf th. world that 
are to effect not only on. country but the whole einUafd world. The 
map of the world o. being reformed, bo to .peak. Great t inge.nre 
now going on in 4.1a. Ihe old decayed empire .eems about to be divided 
up in .one wny. Bu..i» i. going from Europe and o. making for land 
on the Pacific Coa.t. and .h. 1. euppced to have large influence with 
the governing power in China. Germany i. looking in that way, .o i. 



l ^J'M^hwtt>t mtv)mmmm imimii*i f^^,m r ^^m^ i^ 



temmrmA* .re.* mmf p«*l. ar» in^irmg iamt ^ ^.^ 
inttad. * d0 «, *» .. vmmtm,.*^.* ^ cdBCTO4# j^ 
h* infnd to .«** .till till Bunlo «,», it .lit w. y Ww ln ^ 
o**.* of ***, th.r. 1. . ..«. <* dt-Jmt# wtw „ n ^^ ^ 
**»*. '-I *fll*** .*. i*^^ ^ t lg ^ ^^ ^ 
to «ot l. h . gotig * 1#t ti&^.neh.,^ stiiMi ^ f ^ u ^ 
3«* going to control th. simd*, ■« «. ^^^ of ^ ^ 
for ^o. e aqy .,.-. :^ M la ^ Ho u.e of CowAm. invoking 
<*. or th. ott»r.f th. pi.n. of Xora s.H.Wry. ^ one of th. 
«ib.r. of tfctf'nou.. .houid cond.,*** S.liita,y t .n* xord 
Sali.hnrr. i^|bl.7W thi. condition took th. f o« of .ci. 
' ■*«• end . *ot. tttin upon it. ind th. *bu.. f *^ *.t.d 

- 8U ^l that ^ Wd '^ *»* ^W/th.t i. . ve t. : 
of wan* of eenfid.no.. wb.t l8 tt . rwlt ; what ^Z oc<mrT ^ 

.,*. -t. of confid.,.. eeeur on. night. * th* n«t d^ at noon Lord 

° f ^f^*? 4 "• .-fifty. that then wouldjth. *..* dot 1^ 
to you *hat ^^^r^.^^^^J^^^ C9me ^ t % t 
*? l M **?> M<*m "0UI5 j^d for th. ; i^r of th. ^oritr 
If .*»* cont. M , , H. i. ^^d to «w. W „" Ifr. .will of the" 

W^ff^d, W d .jh. J*llpjd£ j*.*pi .,new^i.U 7 r "woil, 
**»»,. » 9MMfff of^oua. *.Wfc« m -x. m ^^V 

.•M-iji^jkMwan.r :..«,. on- ^^u.*,.^ **^i- 

•ad he would stay in .. i 0B - ., «,» «_TL ^ ^*w»w»«. w "nt If »W» 

. ,t: ? ; „ ; «T : * ,, ;* * T?.7 ° f 0lmmO ** WPPOrt^hi*. 

I ought not to pw. thi. point without oo^tlic th. diff.^ 



b.twaan that fom of gwtrmnnt ana mim v. v _*. «. 

ev <nM BI ana awm. fit h«Y« ft Pr..tdant of th« 

Unit* State, .lacted far ^ „« w . ^ Tflt . of ^ t ^ 

oonfU.no. of .ith.r 8.u*t. or *o*- oan turn hta „,. H . ^ M- 
cbto.* and no on. of th.» can b. di.tarb.4 by any m ^ Oo^,., 
•xo.pt by i^aohmant. no mtur wim% Jotft of oejm|r# ^ ^ ^ 
b^S^f or H QUM , lt e^, ^^ ^ ^^ ^ ^^ ^ 

application in that 4n.tanc. and ^^t of th. Englinh gor.rn-.ut 
r..pond. »pr. ^iciq, to th. pr. T aiUng .«ti*»t of th. p.opl. than 
o«.. out n i. not for. that raa.oa any b.*t.r or any atrongtr than 
o«». lou will f llld ^ nen?n aoro „ ^ ^^ , wlally in pj!mo#f 
•ho will ,paak oont.mptuou.ly. of our for* of gOT.««t. , Jh.y aay U 
i. . mod. which oan not la.t. All th. pcwar. ar. in th. po.....ion oft 
th. party in powr and ...«. f di„ ol ution ar. n^ at ..eh .Lotion. 
but thi. faot l8 ln u* Tery lllwtraw<m ^ \ ^ ^ ^ ^ 

you haT. proof of ***•*■ and for.thought of th. -en who ' fra-d 
onrcon.titutionWonr^.rn«nt. W ar. fr... i.r. i. ..ourity 

of lif., liberty and prop.rty bar.. V- th. only geT.r-.at n th. 

f.c of th. ..rth wh.r. .an and »un ar. .ou.1 D . for . ^ ^ ^ ^ 
all that larg. literty W ar. stabl. and .trong. Sbar. will b. 
gor.rn-.nt aftor gorenawnt or.rturu.4. and or.rtur».d in England and 
in Fran... parhapa, and in a,«any and .Wta, byWpM.ion. and 
combination, of th. poopl.. whil. thi. gcrinani t li, trong and ,**. 
fa.t. b.oau.. m onr fundamental law w. haT. plao^ oh.ok. upon on** 
..It... w recognise th. fact that w n..« trf b. r^traini* - ihat 

I h«T. Ml d Ju.tifi.. th. .MtaMift-: th.t EhTlaad i. gOT.WW* by. 

cabin.*. aii . y8t « .o^ a olo.. union Utwan th. wcontiT. and 

legi.latiT. department, of th. Bngli.h gor.mm.nt; I will .top h.r. 



-in- ._„ji'«»PH!|i- 



■ ">" l i ,M'H|«Wi i« » * mw w iii ' H >» «»« ^ fcm,..- 



long enough to nj that England bat not got a constitution. There 
are a series of statutes and easterns and Judicial doolsiona. all pot 
together, which constitute the English constitution. But this 

• •!■',:>,!*'•"■ -.-'■-.■,. .- , 

country is the only one on the face of the earth that has a written 
fundamental law that is above Presidents and Congress, and even 
abeve the people that nade it, whereas that which is called the 
English constitution nay he unmade any day hy Parliament hy a 
statute. low that systam works a close union between the legis- 
lative and the executive departments, so that an English writer 
referring to it says "This close union of the executive and legis- 
lative powers is effected by means of a body of men fro* the legis- 
lative branch, selected to be the executive power, a committee, a 
hingo which joins these two powers of Government. In its origin, 
It belongs to one j in its functions, it belongs to the other. It 
is an absorption, a fusion of the two*" 

-■- ':'■'-•:■■:-.. . si ; I , .;. ,; ■'-. , ■ - ^ ■■•=■■:•--•.- , .„'■-•' 

How f * old ,,y° u . *•*?'• t^t when a vote of a want of confidence 
*~ a takra » ?* Lord Premier would rewign, but he may say, the 

Hcwse of uomnonsdoee not represent the real will of the people, and 
i? nu aMsolTe^rUamsnt, and appeal to the, people.in this ^measure. 
.^ow perils, au.eleeUou, sag ijf,tho people, sustain the.vojte of 
.or!^^^, of , , c ?"5 n g!W! tfa& * f«-.t*».an^ e? it,, L.rdiialis bury would 
,:"** ^T *° ,™!lf?% .^ ^k#»*«f 8 *i4 "If'e wish realy to under- 
stand, the manner in which ; th ?3 Qt|een'« government is carried on, we 
must prepare to examine with a sharper Q,on*ra** the power of the 
*merlean,President, aia^initiora^are the servant^** his offiee 
°* 1 »^ 1 *»WM>« Which carries on ,|he government has Its js» in seat 



".. ,i| 



». kn. *»«., .„,.,.,. „ „„,. f--i dutiMt ^ 

— o^or, ^ ^.^ ^ ^^ Ma ^ ^^ ^ 

**.-. .0.™ 1. .!.„ lltaMM ....^ tat ^ ^ ^ ^ 

of the other throo, and okirMd »«♦*. *v ^ 

. «a cuarged with the duty of holding thm la 

*• portion la formed 1. rut ft.~ «.. • 

ft0 ' flr '" *•»«•• of lord., th. ,th„ 

««- «- »«.» of 0-™. «... fom „. Owmou k ^ ^ 
-. -P* U- r..«. .u „. p011 . lbmt ,. „ ,, ^ ^ ^^ 

— — °P~ t. u «-«»« „ Aol . . -„ „ ^ ^ 

— . » — , *» .u, «i la „.„ TVMU t<Mmm Mt ^ 
r..p.», M .. «, *. „,«. „ ^ ihMn u .^ ^ ^ ^ 

<-.«»«« it t . „. tol .^ ^ ^ ^^ ^ ^ ^ 

o»ll yoor ittontlon ren bri.«v »__,,, . 

rr man,. Too wm otaorro froa uit ho. 

'"" "" h " 4 *» — » *•-*-« - * ««--.«««. fc 

to. «„.r«,t. .„ *., to . tt0> . „,„. .^ riMti ^ ^^ 
*« •» or. l«.r.„ M .« ooaa .„,^ „„ Hodm ^ i _ .. ^ 
- Sopt™ „«,,« of ^^ ^ ^ ^ iw;> ^ ^^ 



Court or *. o.i« 3tate . whlch C(mM .^ flMiiy wmotjt ^ 
I being any FCTO of ml . 1<B- ^ highMt ^ ^ ^ ^ 

Hon.. « 1^, 2 Mjd to WB (n ^ Auringjtbmute tum Qf 

,** aiadatona), 1 aa*ad that Judg. what tha oourta of England 
-o«ld do if Jtoi^t woold ^ ^ Mf atJthorlglag ^ -aie ^ 

«r. aiadaton.*. aatat. for .a* to ^ Mgne . t Mdd#Pf ^ ^^ 
*. Proses into tha Wr of Ingland. I aahad hi. CO uld that 
aot ba declared .old. ^» .aWba.-th. Judge, in th. highe.t cou*t 
of England would ha,, to reapeot that atatut. becauae the highe.t 
PO*r of ih. Engliah people V rapreaented in Parli'a«nt. 1. 

oourt in England w ould dare sav that +**♦ • *.«Li' 

—™ amy xnat that statute waa Yoid," Sand 

ha, -Ho. ia it in your country** -Well." said 1. » la Wica 

er.ry aan.. , lgllt of p - pert ^ ,, ^^ ^ ^ ^^^ ^ ^ 

i. oVarevary power in th. country. The goYaruaunt of the United 
State., and ^.t»*. coaAined could not lay thair band. w ^ pr0 . 
party, and ta*/t t for poblic u.a without paying ™ f0 r it. and that 
any cm* court in A TOPl c could .tap between the lagiai.tur.and 
- «* proWtV property, an act auch .. 1 .poke of would not atand 
a -dnuta in any court' in taarioa , ba it «,. r io ^u... Will*. 

strata, the difference batwwn th. two aya'tea. of gorerauant. 
Oatat.r 2^ 1? ofl | 

». •**« of ay talk ihe la.t Waning waa ». inly m a e*nara; way 
to bring to your e*nda Wae ta W l,dg, of th. fhnd^aantal chara.Uri.tic. 
or feature.; f the Engliah fori of Oovanaani. in order that you 
«*t «e what wa. before th. aan who friuaad our prewe*t for. of Ocern- 
« whan th. conatitution waa eatabliah*. Southing in addition now 
to what wa. «id on tha .waning on that Una. E 



I 



ifi 



j-R-saM 
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ft. ittto-teM.-fttlv.fit rtW-iii .ncl.it hum, wl6 ca. 
or ..If goVrnwaat. W. hoar . gr^t d..l about !*»», government 
in thi. oowtty. ,- n«a* r* u . t lt u . ^.^ ^ ^ ^^ 

not .*,ctly .. w ^e lu 9m% ^ ^^ te ^ poUtt(|Bl ^ 

t.^itorl.1 .^T.ntioa. in which th* s body of th, ^habitant, had 
• Toic in ^n^iag t^ r ^ Wf ^ ^ ltfe( ^ ^^^ ^ 

freedom of localities was u*d.rmtu,d or imp. irad and th. .power of the „„ 
ruling ol... in.tali e d in it. place, y. t a. early M 1480 th,rt war. 
..Mntitt .h.o*a upon royal and gor.wm.ntal authority, Pro^biy 1 M 
doing you . ..rrio. .. i pa. B .long t0 , ay to yoo that HaUa... 
Constitutional History of EngW i. . T0ry Tmlttable DO ok for you 
to read, roa W in c#u lt ^ u oa ^ %o aay ^ ^ c ^ - ■ 

lawyer- If you do not road it too rapidjy but md it .lowly you will 
■•• that wa hav. no book that will take its plao.. Sow what wer. «*, 
of th. principle that w.re .. tabled D .f or. tadtt thi.' gov.ra»«it 
* ,T? *" °**""«M **» King could not lory any n.w tax upon hi. 
poopl. .xc.pt by th. gr«t of Parliament. Queen Victoria to-day o«. 
not lory any t*x by her mar. fiat, her word. It ha. *t to Vacuo 
by Parliament^ and she. of course* M , wt . to it. action upon th. 
•ubj.ct. Ihi. Parliament way back yond.r t many yaar. b.for. our 
goyrnmnt wa. e.tabli.h.d, con.i.t.d of two Houw., * on. o7which 
were Biahop. and por.on. clled h.r.ditary p..,., and then th.ro wa. 
th. Hon.. of Comnon,, th. Iwwer or common haawa house, a. it wa. call.d. 
Sow the as,.nt and approval of Parliament wa. neoo,.ary for every nww 
law. whether of a general or temporary nature. How th.r. was another 
principle that w« understand to-day because it pervade, all of our 
system, federal and state. No man could be committed to pri.on but 



*t by a 1^! », wt .peel*!,* w. omno,, and by . usage nearly 
t-iu-aunt to oon.titutio«l right he «. t be speedily grwght f 

^"^^ W1U ° r *~« • " is one .f the pledge, that 
:nt »», 8 h.U be re.^ain.d ot M , llb# ny but by the law of the land. 
*°tuhe.r th. phrase. 1^, Ch. r ^ * aU of yon ^ ^ ^ 

• i ^^ Ion oartamiy do not ^wfca* i^ean. **... yoo 
have read .0-. history: *r Zngl«*, ,ay baa* i, th. year 12^ aow 
-arty 700 yaar.. the baron, of En*!** and,. ome of th. biahop. »et 
«* da*** obtain mtn^to b. don. and ^ certain things ahonld not 
1* to* by the 11* of England. fhey aad. that d«ahd of Kin* -.ha. 
1 **» Called UV to gi*. hi. « aMnt to Hague Gharta, the great 
^ chaH.r. W wa. «ha ba.l. of t***ibe*tia, whieh the, people f 
"• England' ahjey to*4*y. *ha t t . aB&ther llltl-trfttl&a whlA oWJin 

*»».n. In the hiatory of -the hu*m race who* great ra.nl ta are 
•ttained, Whan i*. Ml ghty lB ^ lmadf thtf ^^ — ^ ^^ 

*..*nff W.f.t aggrawien npon *hair rights • ihi. was an, U *«str.- 
tion of th. #IiMngn* 8 * of Sleigh* in the Jand.m Enga^a* n.t 
■^ poor and mm« arid th. opera...*; bnt the «igh* .to real** th. 
>T -*^ bicanse- ha wars e P pr.s.£»g th«a. 4 j** when th.y wrang ^ Chart. 
tUm Zing *oh* thay wrung .o^thing fro. hi ra ,*hat was of.ban.fit to 
•very hu^ biingiof ator^condiMon of society in England.. *ow the 
- **n* view* that war. a^.. Md by thi. aharter war. onoa W . s ..d 
^ the oeiagrated anther. Thorn. Ertftiae. in d. fending Halloa book. 
**i. wa. a l«ry.r. and it i. tm. in tha hi.toir^^i th. Anglo- 
S«on rao. .nd „*ny oth r .*>.. that' it It th. lawyOr that ha. .tapped fo 
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forward nd has put himself ia the way of arbitrary power to defend th« 

rights of Mn, and tlhiB lawyer, once an of floor In the navy of England, 

o 
but studying law after he had had that servioe, was in hi* lifetime 

known ae the most celebrated author of England. there he stood in 
the presence of all the Judges of the King's Bench, stating to them 
that if a nan were to commit a capital offence in the face of all 
the judges of England, their united authority could net put him on 
his trial. Tbsj i s— Ifa fa They oou ;d file no complaint against him, 
even upon the records of the Supreme Criminal Cour*, but could only 
coimnit him for safe custody, which is equally competent to every 
Juetlce of the Peace. The grand* Juey alone could arraign him, and 
in their discission might likewise discharge him by throwing out the bij 
and the names of all your lordships as witnesses on the back of it. f 
The fact of guilt or innoommee on a criminal charge was to ha deter- 
mined in a public court and in the county where the offence was al» 
lodged to have oocured. Publlo court, not a star chamber* Whenever 
that oceureed it occurred only by, tramping the laws of England under 
foot. And not tried by one man or two men or three men, but by a 
Jury of twelve men, from whose unanimous verdict no appeal could be 
made. tlwll rights so fur as they depended upon the subjeot of 
ea«t were subject to the same mode of deals ion. We have preserved in 
our fundamental law; this right of trial by Jury. ., The officers and 
servants of the Crown violating; the personal liberty or other righto 
of the subject might be sued in an action for damages to be asses- 
sed by a Jury, or in some oases where liable to criminal process. 
In other worde, the King, moving along the streets of England, might 
tell his subjects to arrest that man. and put him in Jail. Well that 
man who lmprlssoned him could be sued and it would be no Justification 
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*r M. to .., the, h . 414 lt ^ ^ of th< orom _ ^ ^ ^ 
«™.r th.t a. ^ „., M MtlMrlw M ^ ^ ^^ ^ ^ 
*"».,!.. -r. „ t„. ..„ ftMtotlon „ tt8 1Ib „ tlM of ^^ ^ 

our »ther. «dgT.te. fro. that oountw. ft- „,„,,. 
t - vumry. me people «ere free 1b the 

*.« »». of th. were. „ th ... pplMlpl „ th< ^ ^ ^ ^ ^ 
ri.d fro. p. M .ce«,oe',„ ^^ ^ w tmBe4 . mi< ^^^^ ^ 
•"I .«.. „. .„.„„..„ 41 . 00wrKl ,„ M82# t ^ efftouTeiy 

"T" -1 **- *'* * " la — '• •**-.•- 'the .here. f He. 

"*" "" T1,ltt ' 1 * ""■•»» - -»* - •• dM ..ntMp-th. 
Mta.ta. .„ ttat thl . ,. ^ W( ^ 4ia hn ^^ ^ ^ 

*«P~ pontic ... ^ opon „ lUrn mm >fter ^ 4iMOT ^ 

* ftM.. BS » ^ «,„ jrM ,, Jag0i ^ om of ^ TOrimj ^^ 
«*-rt ft. w.r „, «.„„.„,,. ^ otlMr iit lg a . taim u 

•of..,*, eoh.t ft*, , w . Oota . ta , u ^^ ^ ^ ^ ^ ^ 

h. 1b tarried den here In Haven.. jj,- „_ th , t ^, 

^"V «y that before they ereouate 

«— . th. y .m «,. hl . _„, „ ^ tat ^ wer ^ ^ ta ^ 

»7 th., there ,. » „,., ^ „, u ^^ aere< ftit i ^ ^ ^ 

hot of great ^ort».e .here he l. herrl... : , .... wpp0 .. ^ . m 
«-.«W •_»*. of h ta „ew „^ ft. ,„,, „, ^ , f ^ ^^ 
ment. 

How in the beginning of the seventeenth century the Pi l g ri M landed, and 
thenceforth there »a. a tide of i-igraUen to the shore, of 4n*rica that 
«*• it a^rent to the Mo^rC^untry that th. iaarican Oiitaf. wer. 
destined to heco»e an ia^rtant part of the British Empire. 
I cro.. o,er the firat century of the life of the oolonie. heoauee that 
Period is ^ hy hi8torla . ^ ieh , Mvm yoahaw9 ^ ^ irtn co ^ 

•«lt. The people of the New England Colonies early di.oovered the 
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neceaaalty of union awing themselves tor th«n. ««~* *, 

mb »«.»«•. ror their protection against hostile 

Indian, and against the Batch in New Tork. it i. * „„., 

*o«. it is a curiou. commentary uj 

» »»*, «*., tt . y .„ 4 „. . 1 ,^ ,„. ^ ^ ^ ^ ^ ^ J 

- «. "ay*!-., W ..„,„.*., „ Mtrar , ^^ „ d whtt uwty 

- *>, ™«- tk. *«t «.» r-X >u^ *«. .^ „, 

- -» in ..«-.»-».« .ctaal TOr ... l0B .. la ^ ^^ Qf MMti| 
tntioa.1 ch.cn ^^ ^. p^,^. of ^ ^^^ 
**«««, t0 „,. plantlng of ,„. see4g ef Toimtaiy ^^^ ^ ^ 

gr. ln „, «.,„ M ... , Moh . hen ^ ^ ^ id ^ ^ ^ ^ ^ ^ 

all the seeds that feed in the earth but wh* n <♦ <« ~~. . 

wtn, out when it is sown it groweth uf 

and becometh greater than all the oth* M «*- .., 

' l • ^ - - oth « r ** snooting out great tranche, so 

that the fowls of the air may lodge under the .hadow of it. 
*■ before these Pilgri™ Xeft the dec, of that famous ship they 8lgned 
articles which were to be the basis of their system of government. Now 
J»t before they landed they fe.pt a Journal in which entries were mad. 
in brief form a . to what oocurred ^ ^ ^ ^ ^ ^ ^ ^^ 

20, 1621 contained six words, but they were of lentous character. g» 
Paopl. who had turned their backs upon their native Ws. their friend., 
their kindred, and what were deemed the pleasure, and the enjoyment, and 
the comforts of civilised life, and put themselves into this little vesselj 
ana braved the dangers of ^Atlantic Ooean, came to this wild land in 
order that they might worship Almighty God according to the dictates of 
their consciences. aW have a governnent or an organisation thatPpaid .ome 
regard to the natural right* of man. that wa. that entry. Just si, word.j 
"On the Sabbath *, we rested." Well i say that tell, a great *al. and 



VJj 



■ HHHWltj ■ ■' ■ ! ■ » I H i||| 



contain. • principle which we might well ,w» into our mind, to-day , 
for if in the experience of the last two or three hundred year. 
you pp|«t me to any people anywhere on the earth which haTe no satbath, 
I Will point jjou to a people^that have the seeds of destruction in 
thair .octal organisation. It ie not «*ery one in our own country that 
raspers the W bbatt day, which ; ought to he respected, but generally it i.. 
Ton cannot go nto any city in Africa to-day. eyen in the largest, and 
go down its thoroughfares on Sunday without you see evidence every- 
where of respect for that Holy Pay, PXaces of husine.e oloaed, people 
at their churdhes. or at any rate they are resting in the largest sense 
of the word. I jmcw there are eo- who would like to introduce into 
thie country of curs some of the Buropeas notions of the Sabbath Day. 
Whether they are to succeed in that i« y*t to he seen. 



•^Monday", the diary reads, «w, sounded a harbor and found it a 
▼•ry good harbor f/>r our ahippin^. And we marched also into the land 
(a^d tha Angioma* i. .apt to do that if you «!*• hima chance) and found 
diTOrs corn field, and little running brook, and places »ery good for 
situation. le returned to our ship again with good news to the rest 
of our peopla, which did much comfor to their heart..- *ow the important 
&\m tq r ob.enra abou^ this ? aside from what 1 hare said, is that these 
paople did nftj come here with the expectation of founding a nation in- 
dependent of tha Mother , Gauntry, but they oame as loyal suljects of 
Bngland to found anBnglish oolaay. Vow the first law which was erer 
entered by tha Plymouth Colony on its record, was tha one recognising the 
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right of trial by *»*- ».„» mtmmL ,. 

°7 jwy. Im are the *ery wort. "It wa. ordaifled on 

the H.t day of *oe^ . l6Mf „ ^ oottpt ^ ^ mt ^^ 

crl^l ^, W , . fl0 ttl mtteps ef tr#sw ^ ^ ^^ 

and «. ^ ould „ trled ^ a Y#Mlct of ^ hoaMt 

pwalled In a Jtay.H Wow I 

■v •■ wu, tea project for a confedej 

-» „.«..„ .. te fc eolMT . Mch fiMt ^^ ^^ ^ ^ 

1- M. M% Ad» . Ulart ttu ^^ for ^ ^^ ^ 

n*r oi., M .d lt for «„.„„. „ 164Sth . . tamtim ^ ^ 

—.«*.« nhd *..».*,..„. .. t . Hltoa . ^^ Mch ^^ J 
'.«..»!* if di.ti.ot „, „,„.„ J^i.,,,, and . Mlrtrol „„ Jte 

«- it. M . gmeral „ 1( .„ a, wrt . ^ . tm of .^^ ta( 

""' °° t ' «•""«"« «»t could „.ch out w » forc , , t , m 
.nthorlt,. Ion „ n ,„. ^ .^^ tM> ^ . rf w _ . 

~- ««-»««, .OT„ iiB J-,,,™,,, U , „„.„, ^ — ^^j 

«.t iW-tw. th. po™, ■», .<•» ,*«, W , Mf0IM itf 4^ 
1* i gor.™.*. «* u. ro , «. nw#Mr7 ^ fc . #irf<>rM in 
-Ml* is ««.„.«!, . goT.rnn.nt ,„. .» not u . t ln- . ^ .„ 
.b»„. .1.0 th.t that gorin*., ... oo^tfd to on. I.gl.1.,1,. .., 
*» -HI ... *- » g*. mong .h., ..„ th. notia* upon th. , m „J.oi 
« th. „en, that ..fbH.h.d th. «.««,,.„. «,.» do ^ » 1Mt .! 
K th. «««„, th!. oonn^- „ a ii „.- laKl . 1 . u „ poi>r if ^ 
P-«- . «. «,.«. on. »«. .« 1 .g t . 1 . tOTf ^ „ J 

alone a Senate of the United «****»- 

united state., r .uppoee we had alone a Hou.e of 
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Lect:.^ 9 >, <V-.tlt.utione? Law by Mr . Juatlce Harlftn _ 
October ';-■:, ; ,»{>8. 

Cno thln K , «, sh , say t0 y0Uj b8f()r9 beginnlTie wuh t)ia 

examination and explanation or the conatltution, la that I 
-u.t asauc that each of yo „ has SOT19 tl „ or other Jn your 
life road the history or E n s land and the „ lst ory of t „. Unltad 
States. ,r you have done neither, th. sooner you do so the 
"otter. Th.s i ...t .a-. ln ora .r to complet9 ln ^ ^ 

3P.» or ,,,, allotted to oe, that you have at leaet a g enerul 

knowledge or your country. „ „,, „„ „, ,„ 

y. aa well M f the country from which 

our institutions and laws have heen derived. You well under- 
■«•"■■ '**< there U little or no scope ror orl B i„ allty ln my _ 
"in, that , ,„„ pr .„ nt t „ you as to our constltiiUon me 

-»* ».» .«., to have heen mi , oovered „ y ^.^ ^ 

judicial declstcns w, a .„ n _ 

ThSSe latt9r ™"" "• -r SUldee in a8e0r . 

'"= " hat "»-■ «»«tn»nt *eans. The decisions here 

:'* '" "" ° f "•"« P>-'-'Pal ly those or the Supreme 
— t or the dr.,*, states . No other jiidiojai tribwai ^ 

"<"-* -th th, .„. a , thorny as u ^ Now ^ ^ ^^ 

"" ' '" ■" that eV9rj ">»*»• nation has heen d.ter- 

7,7' "°" "" " 9 " y """"• ° f tM "«- " «' ct»tli„„on 

b6 "' '"" " r0aaen - n « P 1 "*" of Questions supposed to hav f 

'- -^ ",., and often present difficulties of a 
A--1 that I mean to say i s that mc, 

relating to the powers or n, a «» - 

p ors or fc "e feoerui government 
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I Lectu.es or «cn<,t 1 t.,.t io^.3 Law by Mr. Justice Harlan. 
O ctober 3.4, 1898. 

One t„i„ e , wish to gay t0 yoll> „,,„„ baElnnlne wUh ^ 

examination end exp lana tion of th. con.titutien, l 3 that , 
»ust eaauca that each of yo „ ha3 sMe tiM ^ MhM> ^ ^ 

Ufa reed th. history of *^ „„ tha Hlatory , f ths ^^ 

■tat... If y OU have Q „ne neither, th. eooner you do so the 
».«-. T h, 3 x nua t aB8M19 ln onJer to ooapiete ^ ^^ ^ 

I 3pac. or „„. aIlotted t0 M> that you haTe m i8Mt ^ ((tmi 
*now la d 6 e of your country, a. w.n aa of th. country fro* which 
our institutions and la ws have been derived. Vou wel! under- 
stand that there 1. llttl . or „„ scopo ^ ^^^ ^ 

thin, that , can present to you aa to our restitution. The 
-de „. u sees to have ..„ fuxxy covered hy treuti.ee end 
Judicial decisions »r»>^»« i •, 

T1,98e la " 9r — * "» <"■- «■«.. in asear . 
'-t»t» s what that instrument means. Th9 dec.e.on, her. 
eluded to ar . or coursa prlnoIpally thoM of the ^^ 
court of the Untfcd „,„. No „„_ ^^ ^^ ^ 
SP e- «th the sas,e authorlty as „ ^ ^ ^ ^ ^^ 

— - to say thet every posslMe qU8atlon „ as ^ ^^ 
-■■.«. ? ro m the vary natur8 „ f ^ ^ _ ^ 

:::tj: b r*- new pteMa of quosti ° ns ~ - - 

- ■ ■'*« -»" arise a „d of ten preaent dlff icul ties „- a 
•■» «». character. AX, that z „,,„ ^ aay ^ ^ ^ 

•-* — on raxatm, to the power, of tha f 8(ia r al B „ sn; 
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Have bee» defined in their scope, so that all that remains to 
be done is to apply the rules to new phases or old questions. 
The nan who knows nothing of the form of government under 

,hi ° h he liVe8 ' d ° es not dea «™ to enjoy its blessings and 
privileges. He is derelict in his duty as a oitlw* -« of 
all other persons the lawyer is leas* reusable . I have often 
been astounded to meet witn lawyers who have actually never 
read the constitution of the United States, although it — « be 
ead within •*,* time that is wasted at a street corner some 
tftsmoon discussing the last game of base ball, or the last 
nze fight. They may have examined particular clauses, but 
ave never read the entire instrument so as to comprehend in a 
enerai way the system of government ordained by it. They 
ave a vague, loose idea of what may and what may not be done 

.nder the constitution a«H ***« t,o~„ ~„+ ., «, ^ „ 

on, and they have not a knowledge which 

comes from an actual exauw*t<«« «„ ± 

I "-"""nation or a serious thought. Good 

.awyers have been heard to accoro «„„,*,., *.« . v . 

cowers to the general gov- 

raraent which every one knows that it do*. „«* 

*" not possess and deny 

owers that it has, and must have if it is to e3u, t <. 
Sow I beg you that this may not be said of any member of t*i» 
aw class that he allow this week to pass without reading the 
feottstitution. 3ome knowledge of the principles underlying the 
[government under which we live ought to be possessed by every 
er.cm who owes duties to that government or upon whom its 
aws operate, or who depends upon it for protection of his life, 
it-erty and B ro*,«.t„. Pr-eedom and free institutions cannot 
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long be entertained by a people who do not understand the 
nature of the government under which they live. It is a 
peculiar fact that many of our graduates of universities are 
better informed about the history and laws of ancient nations 
than they are of the government under which they live. Gentle- 
men go to Europe carrying with them diplomas of the highest 
excellence in literature and ancient history and of the 
classics who cannot explain to a foreigner of some education 
any of the principles upon which our system of Republican 
government rests. If they are asked why Congress does not 
pass a general divorce law operating throughout the whole 
United States, or fix a uniform punishment txir the crime of 
murder, these gentlemen of such high attainments could not tell 
If their lives depended on it why Congress had no power to 
enact such legislation. Now it is essential to a clear under- 
standing of our constitution to know something of the circum- 
stances under which those who framed It were placed. There 
are words in our constitution which are susceptible of different 
constructions, but their meanings are ascertained by knowing 
the circumstances which then existed and the laws and customs 
which went before. We ought to know what principles of gov- 
ernment existed at the time and before that time, what rights 
of life, liberty o> property existed and which went before 
the time when the colonies achieved their independence. Every 
lawyer knows that the meaning of a rule of law is best ascer- 
tained by taking the history of the rule, back through the line 
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of legislation and adjudications, up to the time when it was 
first enacted. So you see we will have to look at the history 
of the mother country. Many men do not like the phrase "The 
Mother Country," because they regard it to be, and always to 
have been hostile to this country. In a sense (hey are right. 
They treated our forefathers very badly during the time pre- 
ceding the war for independence, as well as during that war, 
and even down to the War of * 61, in a manner such as we do 
not always recollect with pleasure. She has not always 
treated the daughter as a loving mother ought to treat her 
children, but it must be said with frankness that the child 
has not always been as dutiful as it ought to have been. It 
will not serve a good purpose here to enter upon inquiries 
whether in all the crises the one country or the other has 
been most in the wrong. What most concerns us is that more 
than at any time in past history of these two great nations, 
they stand closer together than they ever did before, and it 
is to be hoped that nothing will occur to disunite them. We 
will be asked at all times to take the part of our own country, 
and so we ought to. T} ~°'' i/ **»« does not love his country is 



Wm_. 



WW thHn a ^*<;her, b/ t the fftCt la that .*? ° r thls C0Untr ir 
was once under w r 

„ t- iominion of England. The English ar* ™e 

,ne same language, and have in a *rge degree 

and laws, and they are the l^ers of the Anglo- 
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of the world, and what destir/ waits the Anglo- 

^- *re united upon any matter affecting the 
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prosperity of nations. Their trill can bo made paramount, and 
moreover thoy ar« too custodians of the principle, of liberty, 
which must prevail to tho and, that men shall enjoy that 
fraodoxa of speech and action which is assantial to tho security 
of life, liberty and property. The mother country was once the 
strongest, and although she may yet claim to be the strongest, 
yet one of her greatest men, now dead (I allude to Mr. <*lad- 
sone), said quite a number of years ago: •There can hardly be 
a doubt as between America and JBngland af .the future, that 
the daughter at some not very distant time, whether fairer or 
less fair, will be stronger than the mother, and it Is with 
particular interest that I think of what change in the world 
the destinies may yet have in store for these two nations born 
to command.- Now I directed your attention to this fir.t, 
because it is important that we know what went before the 
Revolutionary p.^od, when our forefather, established our 
•onetitutlon. WhaV^odels had they, what did e^erience tell 
a. to the operation of particular principle, of government. 
»ow it is COMa on knowledge that at the time when our forefather, 
were driven into the Rebellion the Snglish government consisted 
of three departments or branches of government, representing 
in theory the monarchial, aristocratic, and public or democrat- 
ic elements, and I shall not make any statements of the early 
history of England out of which they arose. That belong, to 
tha study of the history of Sngland. Suffice it to say that 
long before the establl.ipa.nt of wi/oon.tltaUan. tha right. 
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last oontury, that the Kin* or Ou««n -.«»»., 

* ~*ng »r queon rolgnod, and that whilo 
the ».,.. „ ^ u ^.^ ,„ Ma##d ^ wh f ^ ^ ^ 

>«- .r *■.„, tta ^ pwp ^ ^ fcgim4 ^ ^ 

™« „.. lgMU4 b „ „. „,„., „ enmmm ^ 

f 7.. wh.t . T.„ ln th . „.„. „ "*"" 

*• .*-_.. . 0«"»«u or ■ want ,t eon- 

«—.. I. . T.u „*. ... tM . ptew 1b th# ^ 

»» •* =c«„. ta „ „,. „,. prM#nt |mm ^^^ ^ 

is, Lord Salisbury, who has soaowhat <* ♦* «- ,, 

awMwnat i» tha Ingllsh systoa of 
swriwant tho position occupiod by th* p~ «- * 

stats* b. * »rMW«it of tho am tod 

a*f. Bo i, ths rosponsiblo hood of ths *»««*• v 

of thm ™_ •wcativo branch 

or tho gorornnont. and that >M .i. 

, and that grooiou. Lmdy, oaii #d tho ?uoon of 
England, wh.thor at h.r oatat. in Ssati™.* 
W1 . . "*•*• ln Sc *Uand, or on tho I sis of 

*i«*t, or nsar London, although ^ „,.__ w 

*•«.. has .ory Uttl. to do in ^ * *" ** 

tho »ngli 8h p . opl0> ^ lf ^ a "* 

ths oparation fl f ». V ^ P h * atl on 

peratio* of ths govsrnnont of Bagl**,, lf 9hm MM 
this, that or tho oth.r *u* ~^*™* ir .ha would say 

zm othmr thing shall be law, thi« »>..♦ . *^ 

o+k»- *t., * *»»? cms, that or ths 

othor thing al^j or h ^ * m 

ra.« m w dono, Lord Salisbury would 

resign his posUton and t-n k« * « 

cept ths position of P rlJ ss H^.tor of m«UM and fc 

•« ^BQx«na, and sho would 
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not fiad anybody ol.e that had any ■aahaod or .elf roapaet In 
him among tho public aen of laglaad that would take that po- 
eitie., Shle la all preliminary to tho deooriptioa of a vota 
of ooaf ideneo of tho Houoo of Cenea.. Mew what doe. that 
awauf tho Fouao of Co*™, i. co^a^d of mn that aro ela.tad 
and am ouppoaod to repreaeat tho will of tho people of Sag. 
land. How to-day groat .Teat, aro traaapiriag in difforont 
part, of tho world that aro to affa.t aot oaly oao couatry, 
but tho whol. oirlllaad world. Tha -a, of tho world 1. bo lag 
refomed, «o to opoak. Oraat thiag. aro aow goiag oa la A.ia. 
The old dooayad empire „ m ab0llt te u UwUmd ^ ^ ^ 
way. R« 88U ls golng frojft ^^ ^ ^ ^^ ^ ^ ^ 

tho Pacific coaot, and aha i. •append to hava largo iafluaaeo 
with tho govoraing powor ia Chiaa. Qar-aay U i ooklng ln 
that way, oo ig pranoa, aad a great -any paopl. ar, i»,uiriag 
a» to what Wd MiBhnrj lat#1|d , u ^ ^ ^ ^ ^ ^^ 

i»*ar.ate arc cenc.ra.d. .*.. * ln%maA u , tam mm tm 

R»..io got. it all* way owar ia tho oaat.r of Africa thar. i. 
a wmm of * ia9u% , Utw%tm ^^ ^ ^^ ^ ^^^ 

aro inquiring, what ia x, rd e^i.bury goiag to dot i» ho 
S oing to let tho yroach-oa ataai *>.„, or i. *agland goiag to 
octroi tho soudaa aad the aa.wig.tiea af tho mi«? w w sup . 

P °" "* ^^ a "° B0 lB ^ "~ * **«"" *™™* «• 
or the othoiflam^ho plana of Lord s*n.*„— 

% t^ w « ar j^utt aaiiabury, and one of tho 

Members of thia Houao ahoald mi.lnn t ■ •.*« v 

„ """■*■ ""•■ *•** Saliabury aad Lord 

Saaiabury*. purpaaa, aad thi. oaa^watlaa took tha form af 

f'iit'1fr a 1aalllliiiiiiiiniiiMMiiiiiiiii m> r * m 
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■••".r. a*, . „ u Uk , n ^ M> ^ th# Ho]>M ^ 09b _ 

— «ta. ,. «.t. ta ttat „«„, aM 0TOIW ^ fcartlBT 

ttat I. . „,. of . WMt ., eoo , ld „„ nmt 4< ^^ ^ reitj 

aha. MU ...art «,, lr . T0t , „ w<mt ef amnMam oocar 

M * ■«**• *y tha naxt day at noon xm, ..<■< v. 

-» «i ma lord Salutary would taT* 

«-*. * th. *.„ „, „.!« «„ r.. len . tlM> „ hlM . lf 

".Ma.lal.tr,. «tat ,ta» «»id th *.*> d.» tr^t. 

th» ■ajorltjr in that eonto.t. B. 1. „,.™-,. . 

.„, . # ^ B * " ***—** to raprasont th. 

— — t.ur. Ml ta .ni ,. ta .^, r . ftt , Bow ef 

ILL?" """ "" *"""•* ** - u 1 — **- «—». 

ao«« as the Heuee of Coaeon* «■»**..* ^. ^a 

»•*• tills point without c«ntra»tln* th. MfP 

r^ aa* •»*«*•»»« th. difference between that 

fowl of gOTemaeat cod OUTS W« H-ta. » 

Unit- •* ♦ * * Prt0W « at •* the 

"»**«■ *tatee, elected f« r fmtr ywa - 

C a«#f— .. - *«■. Bo Tote of Want of 

confidence of either Senate or s™,.. ~ *« 

«• or Hott M eon turn hi* out. Ho 
hao his cabinet and no <m. «f «. 

eonsr.se, except br**u^aohw*at. »e aetter what ,~o of 
*«**u, be mUm elt ^ by ^^ 0p - ^ ^ ^^ ^ 

«* cabinet, ** thorof^. to that ip^boe th. W li*-*i«t 
— ^^o-ent of th. ^u gp^r^it ^ep^- -^ f i*«ly 
*«> th. pr.^ttiag ^tiiamt of th. peopl* then ****, but it 
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*■ tm f « 8 . ntlmn mmn ^ ^ a ^^ ^ 

are xa the possession of tho »■»•♦» «« ^_ 

xn * »■■*» ln P«*»r and seeds of dis- 

nj" r th,t x — 8i ~" io - - - • — 
* *"" for,t,,,osh •' °» - - *— - — 

1 ° n the ™ oT **• oarth ^^ w 
***** th<> lw » ™* »lth all that !•«• llbiPt , 

• wo rocogni*. tho fact that „. 

| I W&at I have aaid *«.♦<*, rostminod. 

| *»** said Justin,, tho otatoaoat that m*!*** « 

\ •mtd by a cabi»*t *v, **eland is gev- 

|| y « cabiaot. This systaw works • .o« 

|l tho e*oc«tiv e and i. « , U * 1 ° n b ***«« 1 
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•W»t*ife flit «*#» jf y^, ,- 

aii***^ ********* iWZ^ u rf^ ± 



'"•■•h mm ia Ulm , ^ ,^^_^«r^ ^ «?*»">««» tea 

**■* «te4, If. ta'jHhwmt lit* 
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1W ' ""** la •*•*• P*^»id«nt» and Con*ro 8M . «„• 

r «• *«Md« mm, m, by Pw*iM*nt „ F a . tot-u 
Wow that -yst-|| wka a 

and tbo meat** dtpftrtMnft*,, so tho* ** »« ,« 
rtftorl* to it o*y. . m . clo „ 

a o**»ltt M( m al^ wh!^ J<ftl » 

In U..^., tt b#1 ^ a 

How I tola you b#fort mt ^ a . ^ * 

coaftdoaco wm(t ^_ *w or » want of 

*•* a«y, tho Ho tt oo of «oa*oii. ,•». 

« w* aoroon. doos not ropraoont th* «-* T «.*,, 

' f »» «na i*m dlssolTO Pari «-«-«.♦ .. , 
51«d»tono S «id; »tf «. -^^ ^ *«•». Mr. 

b *» Mta SOIl t l a him ^ r n th * «^ 9r ^ent has 
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The American .oven^nt consists or three powers distinct from 
each other; the legisiative, the executive, and the Judicial. 
The English government l8 likewise s o described, but in the 

English government there is faun* » *>«,. *i. 

«««* is lound a fourth power entering 

i-: and sharlng tn „ wor]t of tha othar thpMj ^ ^^ 
-if, ,h. ,uty if talalna thM ,„ haraony _ mi u th8 min _ 

"*nr. ret u ,, not , lll3tlnot p(wer> ims fourth ^^ 

is parasitical and iii/ a , >,„ 

and .i veb „ sapa rat« existence. One portion 

Ij r ° r;a,s ' 1 :n fa<3t from the House of Lords th« n ^ , 

1 i»oras, the other from the 

House of Commons. Thfl<^ r«v.~, ,n 

These form the council of the Queen, and 

^Pon the, rests all responsibility. It is a hlnge ^ ^ 

"acta the King or Queen and the House of Lords and Hou a8 of 

Commons. Upon It Is concentrate *>,., -u ■, 

ouncencrated tha whole strain of the 

government,. i n avs^ r» A „ ^ . 

every r ree sta te and in « wy republic some 
one must be restinnaiKi- 

," a BrItJ3h ••»««»«•" It ,. th. n , nl8try an( , the ain _ 

° M ' 5r tW ° » 01 »'- «• «*leh I II1U „ lx your 
^ ^ * uur attention very 

■-../. Jo, mi „■,..„. rrom .ha, _ alr9aily fce9n 

•hd, r,he Housa of Commons ran *« 

° nS Can ln s ^e way or other pi ac9d lts 

-•■* ^on every department of the BrfM.v, 

tne British government. The 
Txnclple underlying 0iir gove 

_ e a "W»»t is a separation of the 

- • — ^vernment. How they have got those ,„~ 

■he House of LoH a *, i-«*c -..,.. 

*a fc might happen in England* i 0tiC9 &sk ^ m 

once asked a great Bngii sh 
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Judge no, dead. He axpra.a.d a hop. that soce day they would 
hay. in hi. country a court Ilk. tha Suprame Court of the 
united States, which could speak finally „ lhout th „ r6 b(Ung 
any power of r.Tl.i 0n . Their highest court there Is the 
Bouse of Lords. I said to hln, (It was during the lifati™ of 
Mr. Gladstone), I asked that great Judge .hat the courts of 
England could do If Parent .era to „„ „ „, authorizIng 
the sale of Mr. Gladstone-, estate for cash to the highest 
bidder, and putting the proceeds Into the Treasury of Bngland. 
I asked hi., could that act be declared void. -No,- said he. 
"The judges in the highest court of Bngland would have to re- 
spect that statute b.cause the higha.t power of the English 
peopla i, represented in Parliam.„». „„ court ln ^^ ^^ 
dare say that that statuta was void.- Sald he> „ How „ u , n 
your country*- . Well ,„ Mld ¥> .,„ ^^ ^ ^ ^ 

of Property is protected hy tha fundamental law, that is over 
svery po w.r ,„ the country. Tha government nf tha Unitad 
Statas and of the statas ecnhinad could not lay thalr hands 

'"" " Pr ° P9rt! ' and ta *« " '« P"l*i. us. without paying „. 
< < ». a"d that any court in Wica could step betw.an the 
^e-s-acu-a ^ „, an,, proteo) . ^ propertyi fc ^ ^ ^ ^ 

■P«. =f would not stand a minut. in any court in America be 
«■ over s0 hu.bla." This illustrate, tj. difference between 

" H twu systems of government. 
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lectures on Constituti 



onal Law, by Mr. j U3tl 
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< " der "»' y°« "lsht see what .»» h„, 
°™ ° f ewnw^t when th. 

•«- » that , V8nln6 on that ^ a(l<,lt ' 0n — - -t - 6 

"he Anglo-Saxon policy aa lt i 
Snalanri ,. °«>tained in anoWjt 

"■1«I. »ae loca! or ,. u sovaranent . 

«"«* i..« gov . rnM9nt . ' Mr s sreat deal 

"•» •" M„ i„ fc , •—**».-l»- rule. It ,. , 

a ln Soslsn*. not exactly ., _. fc 
- «.«- .- the polltical ^ ^ ~ •»" "■ -t 

•»- - - y ., the ^ ; a 7;~ *~ - 

essential „„„„*„ Unr ** 8 * rly a * ^65 there wer 9 

1Bvlts dp on royal rv*a «.* 

Pro^bly i £r „. • d « 0T -~«ntal authority. 

valvat^ r^.- .- England is a v «~, 

- - , .or y „ to r3ad . Tottwni ' " 

-T to an ybody except ^ Uailit ^ Iti, 

"Vllly but read it alow, ' ^ *° "^ ^ U t0 ° 

It slowly you Will sra *v. * 

«ae that ^ haye nQ boQk 
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that will take its place. Wow what were some of the principles 
that were established before this government of ours was organ- 
Led? The King could „ot levy any new tax upon his people, 
except by the grant of Parliament. Queen Victoria to-day can- 
not levy any tax by her mere fiat, her word. It has got to 
be dene by Parliament, and she, of course, assents to its 
action upon the subject. This Parliament way back yonder, 
many years before our government was established, consisted 
of two Houses, in one of which there were bishops and persons 
called hereditary peers* and then there was the House of 
Common*, the lower or common house, as it was called. Now the 
approval, assent and authority of Parliament was necessary 

for every new law. whether of a <y**iA*.*i „« * 

» iwiosr or a general or temporary nature. 

Row them was another principle that we understand to-day be- 
cause it pervades all of our eysteme, federal and state. No 
man could be committed to prison but by a legal warrant, 
reifying his offense, and by a usage nearly tantamount to 
constitutional right, he must be speedily brought to trial. 
mo Queen of England cannot take «p or detain the meanest sub- 
ject at her mere will or pleasure. It is one of the privileges 
that no »an shall be restralned Qf Ms lib<jrty ^ fey ^ ^ 

of the land. You hear the phrase Magna Carta. Do all of you 

know what Magna Carta mftsmm 1 ? ■»•«., «. , , 

&fi« L.arta means? You certainly do not knew what 

it .neans unleas you have read some history of England. Way 

back m the year 1213, »ew nearly 700 years, th. ba rons of 

England and aOme of the bishops met and demanded certain things 
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to b* done, and that cartaln thinga ahould not bo dona by tha 
King or Bnglaad. Thay Md« that danand of King John, Thay 
coupallad bin to giva tola assent to Magna Carta., tha graat 
chartar. That waa tha ba.U of tha libartiaa which tha pao- 
pi* of Mngland anjoy to-day. That la anothar illuatration 
»hioh of tan happana in tha history ©f tha human raoa whan grant 
raaulta ara attained, whan tha nighty in tha land, tha atrong 
and tha poawrful n.a ana ra.iat *ggr*a.ion upon thair 
rights, fhia waa in ilinatration of tha wiliingn*.a of tha 
aiafttar in ft*la*4, not the poor and hnuhU and tha cppraaaad, 
but tha mighty to raaiat th» King baoanaa ha waa oppru.Bing 
than. And whan thay wrong Magna Carta f ran King John thay 
wrung aonathing fron hi» that wa* a benefit to mry hvmm 
baing of *w*ry condition in aooiaty in Sngland. Mow ta* »a*a 
vlaw. that ware •xpraaaaa hy thia charter war* one,, **praaued 
by tha oalabratad author, Than*. Irafcin, in dafanding Ballan'a 
boo*, fhia via a law, and it ia tma in tha hiatory of 
•11 tha Anglo~Sa*on race and many other raoaa that it i« tha 
i*wyar who hae atappad forward and has put hinaalf in tha way 
of arbitrary power to daf and the right, of nan, and thia l*wyar f 
<mco an officer in tha nary of Bngland, hut atudying law after 
ha had had that aarrioa, waa in hia lifatin* known aa tha moat 
ealebratad author of Mngland, There ha .toed m tha praaanoa 
*f all tha Judge* of the Kdnga Bench, atating to than that if 
• «*» vara to ««it a capital offanaa i» tha f**e ** all the 
judge* of BngHpd, their unitod authority could not put him 
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on hi, trial. They «„ aM rile no 0()mplalllt agalMt ^ ^ 
upon eh. „..„. „ tha SupraBW 0rlnlMl oourt> but cquw ^ 

"■" hi ° f ° r 3afa — ***• -"«"> 1b .Wily eo»pet.nt to 
every Justice of th. Peace. Th. granci Jury alona cM1<] 

arr " l8n hIm Bnd ln """'• «••««« might liici,. dlecharg, 
hi- by throwing out the bill, ana the names of all your lord . 
ships as witness., o„ tha back „ f Jt Th8 ^ ^ ^ ^ 

innooenc. on a criminal char*, .as to h. fcu^ ,„ . pub . 

Uc court and in the county wh.™ *•>,* «**• 

^uuinjy wnere the offense was alleged to 

nave occurred. Pohit*» ,™ /-,..«.«. 

Public court, not in a star chamber. Whenever 

tnat occurred it occurred only by tramm™ *.,- •. 

«-«-j oy tramping the laws of England 

under foot. And not tri.d by one «„ ^ man OJ . thre<) Mn 
but oy a jury or tw.lv. ™„, a**„ ma „i™ou 3 v.rdict no' 
•PM.1 couid b. mu. Ci,u rlght , „ far a5 thay dapend<(i 
open th. subject or raot ..r. MoJ . ot to th . wt Bods of 
vision. W. h av. pr.s.rv.d in our rund.-.ntal la. this right 
of trial by jury. Th. orric.rs and servants or th. crown 
violating the p.rsonal lib.r.y or othor rights or th. subj.ct 
■ught be ,„«, ln „ acUon fop iamKat m be ^^ ^ ^ 

■ory. or i„ some oaM3 war. lla bl. to ordinal procss. m 
other words, the King, moving along the streets of England, 
might tell his subjects to ar»est that nan and put hi M in 
•■eil. w.u thttt lmn „ h0 iniprl s 4naa him ooqld be suad mi u 

«ola be „o Justification ror him to say that I did it by th. 
>rder „r th. orown. TlM courts „ OHla ^^ ^ ^ ^ ^ 
no authority to E i ¥9 suoh alrecUona . „ ow ^ ^^ 



-.4. 



''■ .... 




5S^ l, l*^'j^ ! ^^iii«tT^**«*5|j| 



,»«_«.,, 



■h-i-HfHhi-r- ■ 



Mphbjf*- 



: '' Viiff'Wf;.. 



were at the v*ry foundation of the liberties of England when 
our fathers emigrated from that country. The people were free 
in the best sense of the word. In these principles the men 
and women who had fled from persecution in England had been 
trained- This continent, you will remember, was effectively 
discovered in 1492. I say effectively discovered, for while 

ha evidence was abundant that the shores of New England were 
visited by Norsemen as early as the eleventh century-- the 
Indications are that this is true, but they did not remain 
long. No European population was landed upon our shores until 
alter the discovery by Columbus, now nearly 500 years ago, and 
one of the curious features «Vont the fame of great discoverers, 
and other men, is that there is infinity doubt to-day where 
Columbus was buried. They are quite sure that tie is buried 
down here in Havana. They say before they evacuate Havana they 
will take his remains to Spain, but people over in SanDomingo 
s^y that there is no doubt that he is buried there. But perhaps 
it is not of great consequence where he was buried. I don't 
suppose they will find anything remaining of him now except 
the fame and memory of his achievements. 

Now in the beginning of the seventeenth century the 
Pilgrims landed, and thenceforward there was a tide of emigra- 
tion to the shores of America that mad® it apparent to the 
Mother Country that the American Colonies were destined to be- 
come an important part of th« British Umpire. 



m 



~5- 



"- .. 9 JW. 



J .,!!.., ■'::! ,- ;!: , !j | i , » m -. >- 



Hftr«p-"f~ 



H~*«m 



'•\j'<"', : 'm 



I crossover the first century of the life of the colo- 
nies because' 'that period is covered by histories which I 
assume you have read or will consult. The people of th© New 
England Colonies early discovered the necessity of union 
.among themaelveji for their protection against hostile Indiana 
and against the Dutch in New York. That is what the histories 
say. It is a curious commentary upon that saying that both 
of the candidates for Governor of New York to-day are proving 
that they are descended from the Dutch. The men who came over 
n the Mayflower had learned what arbitrary power was and what 
liberty was. They recognized the fact that real lasting 
freedom consisted not so much in the absence of actual oppres- 
sion as in the exi stance of constitutional checks 'upon th® 
powers of the government. 

Referring to the planting of the seeds of voluntary 
government here, it was said recently by a distinguished 
gentleman that it is like a grain of mustard seed, which when 
it is sown in the earth ** eats less than all the seeds that 
faed in the earth, but when it is sown it groweth up and 
become th greater than all the others, shooting out great 
branches so that the fowls of the air may lodge under the 
shade* of it. 

How before these Pilgrims left the deck of that famous 
ship they signed articles which were to be the basis of their 
system of government. Now just before they landedrthey kept 
a Journal in which entries were made in brief form as to what 
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occurred fro- day to day,- ap entrtf „ r 

entry of Dscember 20, 1621 

stained six words, but they were of 

K.n.reJ, and what wtr* deemed «,« 1 

■^,3 and. the pni«vmen^ , Pleas " 

W theMe1 ^ In *"• "ttt. „. M1 Md bray8a 

-- r.fte Atlantic Ocean, eam« + n +v, 

' Can,e t0 thi s wii d land in 
they might worship Almi«htv s«h 

Shty aod * c cording to the 
heir consciences, and have a governs 
oi v « t -vi t >,„ * orimen t or an 

-"—.ion that paid some regard tn *». - 

wgara t° the Natural h^* 
'.Vt^ «- t« a „ +.- #«*»uT-aj. rights or 

• i "" w ^s tnat entry, i u *t *« * 

«"/» just in six words? «n« +v 

Wen I say that 

•* P^lncipxe which w« *<,!,* 

Ui we aught well tak*» -i«+-^ 
;Vr , f ^», Mlce lnt0 °«r minds 

- --* i%the experience of th , 

ycu poirt ,,, , ° r three hu ^ed 

paint ma to any people anywhere on t* 
no -^h> ^ ' e on the earth which 

ao -^Dbath, whose Mhit is r.~* 

, h1 „ r , 5 "' Ut as a ™* *o rest on the 

-" **/, I win point you tosr, -■. 

,/OU to a People that hav^ *>„ 
-ruction in thAl „ _., ^ " Jie 3e * ds 

^' o0ciai organization, it < s „.. „ 
-' <"» own country tJiat respects th- *». 

.e*P«cted, but generally « t j, Vft 

y * T is » y ou cannot «r 

-• -Mr „: ta„ t , t0 . i1ayj aTm Jn tju ^ - 

"" " S ' toro * ms •» - Sunday , lthGat „„ „."'.: " *° 

" ! "' ir ey * Places of business 
'' r ' i ' r " re *' cr at any rate they are rest- 
""'" HeT ' 3 " Cf thB WOrd ' J k ^w there are son* 
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tneir consciences, and h«»« . 

»t ana nave a gorertment or *» 
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Paid some regard to th»-«ai«ral r*^* 
^hat «#»« 4-u , -»«»wraA rights of 

-nat was that entry, ina* *.. , 
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1%1-he experience ef 

- * you point m» * three hu ^red 
point me to any p eopl « anywhere on ♦ „ 

- « safcoath, whose haMt is not a "" "^ «** 

— «. day, I wlll f ^ " "^ t0 reat *> the 
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- „ a P60ple that have the seed* 

n in th9lr 30ci ^ organization. It is not 

;,, ,,„„ * 1C is not everv- 

^ ^ ur 0Wn co ««try that respects th. ^ 

P S tha sabb ^th day, which 
- •>« respected, but generally lt ls You 
=-.nv ^*+, r . ° U can «ot go 

- - UJ / city in America to--** v 

a *°-d«y, even In the i a - M ^ 

•wn if* *>« M . J-argest, and *o 
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^ Jarg.3t sense of the word. I know thftT . a 
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irho would Ilka to Introduce into this country of ours some 6* 
[the European notions of th« Sabbath Day. Whether they are to 
[succeed in that is yet to be seen. 

"On Monday," the diary reads, *we sounded a harbor and 
[found it a very good harbor for our shipping. And we marched 
;ai so into the land (and the Anglo-Saxon is apt to do that if 
lyou give him a chance) and found divers corn fields and little 
running brooks and places very good for situation. We returned 
to our ship again with good news to the rest of our people, 
which did much comfort to their hearts." How the important 
thing to observe about this, aside from what I have said, is 
that these people did not com here with the expectation of 
founding a nation independent if the Mother Country, bat they 
cEuna as leyal subjects of England to found an English colony. 
How the first law which was aver an tared by the Plymouth 
Colony an its records was the one recognising the right of 
trial by Jury. Hera are ths very words: "It was ordained on 
the 21st of December, 1625, in the court then held, that All - 
criminal natures, and also all matters of trespass and debts 
between man and man should be tried by a verdict of twelve 
ronest men to be impanelled in a jury.* How as early as 1631, 
the pPtleet far a confederation among the Hew England Colonies 
as discussed. There has been ranch discussion as to the 
olo»y which first originated this project of union. John 
Quiney Adams claimed the honor for the Plymouth Colony. Others 
claim** it far Conhectlttit. In 1*43 tat celenlee of Plymouth, 
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Ccnn.cUc.t and lM.ueku.tt. ..UblUh.d . colony, Moh 
colony, h«,„.r, r.W», it. di.tlnot «_ „ pmtt lmUiu _ 
tlon and control cv.r It. dOM.u. afuir. «„,, lm „ „ w< 
|«. or.MU.UM which had union ^,« lt , fac# , gen . ral „ lrar# 
in wor«. „d . r.n. .f conMn.,l„, b.t 1, „. not a g0Y6rn . 
men. th.* ..« d r«ch .« »d «r ero . «. „»„ MthorU ,. 

I»« -ui «. «,«, ^.^ „,,. part , f onr wly history that 
hail, t. .*.«„.„».« „ th . ^^ c ^.»u. « Bngiand ... 
lentru.t.. wr.r.tgn powr In .„. , t M , .,,„,_ th#r# ^ 
[wanting «... ....ntUl, th. per 1„ .«.. MMml „,, „ 

P" "' •«-■»»• * S«.r».„t thnt »„ »» ,„. Mc .._ 
fcary po..r to «*.„. i„ ««th.rlt, u n. M .»rlly . „.„„,. 
hem that «nn»t U.t Un g . Y „ wlu .„„„, ^ ^ ^ 
feov.™^., „. 00- , itu<l to „ # u, lrt . tlT , ^^ Tou wm 
fee. «« « g . t «.„, ^ „ p# t „, B0tlM> ^^ uwt subjMt 

p th. »n that ..UMUtad th. e«.Ut.u.n. th«t do yon 
foin* ™a a „, th . OM<lutB| „ tMa omtrr ir ^ ^ ^ 

slatu. ,„„ , f m , g „ MWMnt na ctm , ttui u mt houM 
H l.«UU*r., ,.,,„. „ hM ^ . ^ ^ ^ ^ ^^ 

ftataa, ,r ..pp... „ „„,, ^ , ^ ^ ^^^^ 
>° 1. tar.. ,. u ob „„. ^„ ^ ^ w< ^^ ^ 

U.u 3y.t„ a r..tar. that .. ha™ ».. ^ ln th , „ i3t ^. 
-eh !. „ ltal t0 the st . btllty or any frw goy|mT|ant> a 
-icui d.p.r to ,„t ror all th9 COUBtry wmni by t)M autbBr _ 
'J or that twtnunt. 
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Our forefathers did not care anything about the little stamp 
required by that act. They did cars about the principles 
that were involved i„ it, because they had no say-so in the 
legislature whatever. Then came the Congress of 1765 and after 
a while the Articles of Confederation, under which the Revo- 
iutionary patriots lived during the straggle for independence, 
but before these articles were formed every effort was made to 
come to an agreement with the Mother Country. 

The forms of government were not uniform in all the 
olonies. New Hampshire, Hew jersey, Hew York, TTorth Caro- 
lina, and Georgia, for a long period had what are called 
provisional governments. Then there were proprietary govern- 
ment, and of that class were Maryland, Pennsylvania and Dela- 
ware, there were charter governments, and to that class 
beloved Massachusetts, Rhode island and Connecticut, Hot- 
withstanding the difference in the forms of government.., the 
people throughout them all were firmly agreed upon certain 
leading principles. Upon what, principle of Justice could 
Englishmen claim the safeguards established in England for the 
security to life, liberty and property and deny the same rights 
to Bnglishment resident in the American Colony? And there 
*.--a no time in the history of the colonies when the people did 
net demand the same rights that were accorded to Englishmen 
residing in England. The Declaration of Rights was formulated 
by the continental congress or im, it is m substance th# 
Platform s6 to speak «*«, **!*„ the colonies went before the 
^mzed world into ^Revolutionary war, and they related 
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Bill of Rights, If i may so describe it. One of them is that 
the foundation of English liberty and of all free governments 
is a right in the people to participate in their legislative 
council, and as the English Colonies were not represented in 
the British Parliament, they were entitled to the free and 
exclusive legislation in their colonies in all cases of tax- 
ation and Internal policy. The colonies were under the 
control of the Continental Congress when the war began. It 
b^gan in fact in 1775, though the Declaration was not until 
July, 1776. 

The Bill of Rights promulgated by Virginia prior to the 
Declaration of Independence, adopted June 12, 1776,, by a con- 
vention that met at Williamsburg, m that commonweal th~we all 
speak, and quite naturally, of the Declaration of Independence 
and regard It and properly as our political bible, but in my 
judgment equal admiration and praise is due to the Virginia 
Bill of Right*. It embodies all the ideas that were estab- 
lish** after several hundred years of trial for the vindication 
of the inalienable rights of man, and in no document (I state 
this without qualification) to be found In all the history 
of the Anglo-Saxon race have those ideas been more clearly 
expressed than in that Virginia Bill ®f Rights, fhere is 
scarcely a word in it that was no necassary. It contains 
sixteen propositions, my&ry one of which embodies a vital 
political truth whieh ought to be cherished by eve*y freeman, 
and it was the work of one man, that is, one man was the author 
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or it. Tou have all h-»« * .. 
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ca* tak. that docu^nt to-day and „„«„- , t by Laving out on* 
.o-d or patting i„ mthmr „„, op ohMJslne ^ wora _ to| ^ 

It. Mxta.n propo.ltlona, you wllz „ t fiM lb8M , . slngig 

ldaa that wa to-day rogard aa asaantlal to froadoo in this 
country, to, thla caJM frm a ^ of iarE8 ^^^^ ^ ^ 

«-!* -1 „ , rlstoerBt Df tfcat 4ay p9 ^ nv9 thoaMnd 
ace. of l.„d In hi. plan tetlon h9ra „„ ^ ^^ ^ ^ 

fire hundrad Mn i„ hl5 _p l0 j^ 

"" "'• a ^aPBa aatata for that day. 
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* ^"••• , °n Con.*i*.*4-^ x~ v y Mr. Ju^i©* Harlan. 



ftobar la, 1897. 

Do yon remember what Is the first thing In the cons titut lout 

Ht« preamble. 
What is the object of the preamble? 

Ite o—*^ la to Btat# w|mt ^ thl wcl-tlag #vU ^^ ^^ 
n intended to be remedied by it 
Will yew read the preamble? 

1% the People of the United Stata^ i* Order to fern a 
re p«r«M Union, astabliah Jaatie., inem,* domeeHo franaaiiit,, 
wide far the common defence, promote tin general Welfare* and 
sure the He.einga of Mbdrty to out**}** and oar Posterity, do 

lain and establish thia Oonetitntien for the United States ** 

srica.* 

D« yem dieeoTer m that any evidence of the grant ef po wert 
Wo. ft ie a declaration of purpoaea for which the 
istitutlea is ordained. 

In that phrase -We the People of the United states*. Who do 
Resent? Who ar<> tn . Pdoplft of th> ^^ ^^ ^ ^ 

the same thing as if it had said -W. the Statea-f 

«» Power which ordained and establishes the constitution 
Jth* Fsopia of the United states. 

*»st way do the People of the United States do this? Did 

*opie of an the original thirteen state. meet in a mass » 

Iting? 

»o; by repreaeatation in convention aeaeabled. 
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But those aien In convention did not ordain and establish the 
constitution. They agreed on the instrument. Wow they submitted 
it to soiaebody. To whom did they submit it t 

To the people of the different states. 

Mow was the act tan talcenf 

The P»**r a a? %hM ## ^ #Pm i states actios separately within 
their state accepted this const itutn.««, * n «. then when it was accept- 
ed it was voice** not by the people of the individual states, but 
the voice of the people of the United States. There is a peculiar 
force In these words "We the People of the United States." Vow If 
you go back to the Articles of Confederatio« n r* r which the people 
io the colonies lived before this constitution was adopted* yaw. 
will find them* words: "Articles of Confederation and perpetaal 
Union between the states of irewhanpshire, Massachusetts-bay, 
Rhode is land and Providence Plantations, Gofttieatleut, Hew- York, 
New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, Horth- 
Carolina, South-Carolina and Georgia." They were Articles of Con- 
federation of the States, and what occurred appears on the very 
face of that Instrument. 

"Article I. The Stile of this confederacy shall be "The United 
States of America." 

"Article II. Bach state retains Its sovereignty, freedom and 
Independence, and every Power, Jurisdiction and right, which is not 
by this confederation expressly delegated to the United States, in 
Congress assembled," 

"Article III„ The said states hereby severally enter Into a 

firm league of friendship with each other " You do not find the 
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word "league* In tha present constitution — *for their ommq defence." 
Whil» tha purpose was to eroato a parpetual Onion batwaao tha States 
thara was no pevar lnvaated or pat In tha Congraaa of tha Confedera- 
tlon that would enable it to aaaart tha authority In which tha 
~~~«le of axi thaaa atataa wara interested. It waa In substance 
a partnership batwaan atataa, wi** * righ* ** aaoh atate to laava 
that Onion whenever It mw proper; to aay-I an tired of tfcia league." 
■ore than that; if a atate got an order from tha old confederation 
to furnish a given amount of warn** to tha oanajan fiaaanij of tha 
than ooaejon governnent, there ana no authority to oeanei It to any 
that Money, there ana no authority in tha Congress convened under 
the Article* of Confederation to lay a tax on anybody or anything. 
It could not raise a dollar of noaey. ft was a element vale* 
could declare everything and eould do nothing. It una a governnent 
which eould appoint, ah-. John Adana for instance as Minister Pleni- 
potentiary te the Oowernuent of Croat Britain, but it una not a 
smmnent whieh had power to raise noney to pay the expeneea of 
Mr. Adana while in London. It could borrow if anybody ehoae to 
lend, but it eould not raise a tax. Bach of theae states reserved 
their complete sovereignty under the old Articlos of Confederation, 
and you will new and than naet with a nan who eaye, thnt tha only 
sovereign in this country is >* the atate. Ton will neat with a 
man who talks as if he had been asleep half a oantnry, and has known 
nothing of what has Intervened in the neantine, and he will tell l 
you that the United Statee are not a eoverelgn; that the only 
sovereign in this country la the stats in which he livos, and he 
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will probably say that in the •▼•at of nay conflict bt tmn an sat 
of Congress for lnstaaee ana an act of tho State, bo will say that 
tho act of tb* State ia tha lav of bin and not tb« Mt of Congress, 
av«n if it bo eeasistent with tho Oonatltntion of tbo Salted States. 
w*ii do you say, I will ob«y ay 3 to to, no aot tor what tbo nature 
deserves; no nnttor -^.* tl|<fc ^t^j-ity «f jj^ ooaatitatlon nay say, 
and he will say that ho la under an obligation to respect tbo lav 
^©f tho Stato although It nay bo lnoonal*t«at with th« oonatltntion 
of tho United Statos. Whan a nan talks la that way In thaaa any* 
it shows how profoundly ignorant a nan nay bo wit boat anting naah 
•ffort. 

•Very Judge of every Court In this country, federal and Stato, 
taboo aa oath to support tha constitution of tho United Statos and 
tho laws of Congress that aro consistent with it. Bo la not bou nd 
to support an aot of Congross that is unconstitutional, but aa aot 
of Congross that Is const itutlonal, that is within tha limits of tho 
constitution* ho doss swear to support. 

If you tarn to this constitution, you win find that It says 
Oft this constitution and tho laws of tho United statos node in pur- 
suance thereof are the supreme law of the land. Just stop there, 
fehera might bo some chance for contention. Every Hanber of every 
State Legislature in this country takes an oath to support this 
constitution as tho supreme law of the land. Every Justice of the 
Peace in tho United states between the two ocoans takes an oath to 
support this constitution as the sup roue law of the land. What, 
therefore,, is to be thought of a nan sitting on the bench of a State 



court, Tor lnstaaoe, who has an oath upon his seal to support the 
constitution of the Of. It #4 State • a* the nu>«M i«w 0f the lend, 
anything in the constitution or the lav of any stato to the con- 
trary notwithstanding, who will say that ho will saforoo this law 
of the state and raspsot it avwn if he believe* It la osso.it ion to 
the constitution of too United Btatee. 

We ought to take care in tho study of this instrument that we 
arc not misled by either on* sf two elassas of Man la this country, 
and there are scat of both kinds. There are sesje who believe that 
it la competent for the government of the United States through 
Congress to do anything* pass any law which appertain* to the gen- 
eral welfare; who think that the govern* act by the Congress of the 
united States is competent to govern anything that say be acquired 
by legislation at all; who shut their eyes to the idea that there 
are states in this country, and who forget that the firrammant 
created by this instrument is not a government of all powers bat 
limited to the extent of powers to be exercised. That class of nan 
is a dangerous aan if in public life, still there is another class 
of men equally dangerous. There are thoss who look upon the gov- 
ernment of the United States and who subordinate all ths Interest 
of the United States to the whim or ths notion of the state iis" which 
they live. These are two estrones. The framers of this instru- 
ment hav« not intended to ereate a government in which would be 
settled all the powers of legislation; still leas that they ever 
intended to minimise or destroy the powers of the state. This coa- 
atitution, as you will fiad when you look at it closely, proceeds 

-5- -^ 



powers to thoae pwpoae., a,,,, mtm% 

*-*i * «•*•""■■"** ***« fall con- 

trol over domatie atUrt. 



*« o» tho IkN of thl. p*-a*io th# ^^^ 

!»«*„. «,*. r ""™** ^» **• People or 

feifd st. to.- aiwe. tt# k#y ^ %him inMtrmm ^ 

ia a «ov#«ittant not created t» *k» -^ 

* created la the for. of a i,*. It u ^ f ^ 



th. United 8W .i w tt# k#y ^ ^ t^e^, ,. _ _ 

govornaent created by the .tatea i. taeir eo«^. 

•• *n ineir corporate oapaeltr. aat * 

gOVOriUMIlt that M MU. *^- F™»**y, Mt « 



goveroaent that appliee ti« »*+* * •"■ity, *«t a 

eppiiee tho off iee to th. will of the »,«,, _*> tfc . 

«»•.**«... ^han thl. ooa.tit.tlo. wo«t i-t. 

„-» * M «w**wit»o« wont iato operation, it rea~ 

— «. .a. or th . ^ atat .. „ ^ # ^ ^ » - 

- . o». to u. ^ M „. p. trltt ^ ^ ^ 
and othors and eaid. »By wh*t -«*i. ,* »*«■ 

of the United state* • it wa. replied t^t 

or »».. n ^fliad, that wo 11,1, th# p.^. 

ot tho United Statoa- booaoao it i« ^^ « , 

^^ * th# p#0i,1# of *«• United Statoo 

when wo accept the oonatiteti™. .« ««a*ao 

.„. n , , ««itetioa. wo are aot .po^iag thm wU1 

-he states bat the .in «- tl 

the win o f th# p#opl . of th# ^^^ gtatM „ 

**" *i* they aaaa by lt , ^ t obJ#ct 

^ «d they _ this TOl . In _ to _ . J^ 

'-t «-. We had a aaion toMj§ bat w# ^ . _ ^ 
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union; we want erne that «*a sustain itself; we mut a anion that can 
speak by authority; we want a union that la strong enough to main- 
tain itaolf against all powara that can ba brought agalaat it, and 
tha wisdom of it una illustrated -vary ahortly aftar tha government 
of the United State*. After tha government vaa incorporated, Waaa- 
ington urns President, Hamilton Secretary of tha Treasury. The ft ret 
Oongreee paaaad what was than called an excise lew. which una a 
wary dietaeteful one to mm of the good people of weatera Fane, 
sylvanle. Thereupon arose a rebellion, it la known in tha hietat-y 
of thoee times aa tha whisky kebeHion. They said they would not 
obey that law; that Gangrene ha* no right to paae it; nobody 
should come here to enforee that law, and they held public neat Inge 
and they aaid in aubataaee: Saw If any federal off tear name here 
to enforee that law, we will Make it hat far him, and they did. 
The officers created under that law who want there to enforee it, 
in some inatanoee ware run out of the country; in eome instances 
were put in danger of their Hues eo that they could not enforee it. 
Well there it was. There the issue was eouarely presented. Have 
we got & government that ean enforce the lawa of that government, 
was the question propounded by every statesman. Has Oongreae tha 
power to pans this law, and nobody doubted that. If Congrees haa 
got th* power to pass this law and it is in force, the executlwa 
branch of the government is under a duty to enforce it. They have 
sent thair agents there to enforce it. Mow the issue is presented, 
who is the strongest. Is the government of the United States to 
bow down to these mobs of western Peaneylvaaia. Mr. Washington, 

of course, had the wisdom to aee that if at the very beginning of 
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the Aovensaent that mi tolerated there was an •mil of the oovaraneti! 
and the e east 1 tut Ion *a* ft failure. Wall,, what did Washington do? 
Ha sailed upon the aot«raor of Pennsylvania to put down that mob so 
that the lavs of th» United States could he enforced, but the 
governor, par »e a y s expecting to he a candidate for re-election, 
did not do it. Be said he could not do It. Veil If that was the 
nature of it, why sorious consequences were going to follow, but 
that wasn't the sad of It, There was power given by Congress tn 
othor legislation to call forth the Militia of the United States 
when nscessary to enforce the laws, and Washington called upon the 
states of Virginia, Maryland and Pennsylvania for the Militia and 
he got it and he pat then under the ooassand of Whit ahorse Harry 
Lee of the Revolution, and they started for western Pennsylvania, 
and Washington himself went part of the way, and when the troops 
from the United" Statins got inside of the rebels* lines, the rseels 
11 sappaarctd. Washington gave then to understand t And they Jeaew he 
meant what he said, * I have sworn to support the constitution and 
I cannot under my oath see you defy the laws of the United States, 
and you must quit your nonsense and obey these laws,' and they ware 
obeyed, 

That was the result of a constitution brought into existence, 
not by states, but by the people of the United States, creating a 
government that gave that government the power not only to live 
but t.h?» means with which to protect its existence. 

About forty years after that, there was a little trouble in 

South Carolina, another internal revenue law was passed, and South 

Carolina said "We don't recognise your power t© pass this law. Vi<- 

„. » .« 



won't pen.it this act of Congress to be meot«d within the limits 
of the state of South Carolina, and the South Carolina legislature 
passed an act of nullification which, in substance, .aid 'this stat- 
ute shall not be enforced in the state of South Carolina, *snd they 
we-e backed by that man of marvelous ability, John C. Calhoun, in 
that belief, but there happened to be i n the White House « t that 
time another man who had all the courage and promptness of Washing- 
ton, and his name was Andrew j mC k*m. ge had taken an oath to 
support this constitution, and he Issued his proclamation, addra.sadi 
primarily to the people of South Carolina, saying that this law, as 
long as It is upon the statute books, is to be enforced. I «a*e 
got behind me all tha authority of the constitution, the whole power 
of this country; I ha™ got the army or the Onltad Statu awd the 
militia of the United State.. Wt jm stand in the my of tm 
authority af the United attt*.. fhis constitution and 1mm .,«, in 
pursuance of it are supreme, the law being thara yet. We do not 
intend to submit for a moment to the thought that It is within tha 
power of any one state of the union ths power to defy the lavs of 
the constitution, and this law shall be enforced , and every mo 
who stands in the way of its enforcement will be punished according 
to law. And the promptness of Andrew Jackson caused that rebellion 
to disappear without bloodshed, and It was because ha had a govern- 
ment by this constitution that spoke in the name and upon authority 
of ths people of the United States, and they illustrated those words 
-In order to form a more pa-rfect Union- ; n ot a tomtom on paper; 
not a union in words, but a anion in fact and law, and a union 
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behind which stool the whole pommr of the people or the United 
States. 

Mow another object was"to establish Justice.- What did that 
iMn? The pft °P 1# »* ld » •» »1U Put in for* a government that can 
•stablish Justice; a government that does not rest on Just lea is 
not a government. We will ereate a government now that can, within 
certain Units, establish Justice between all the people of this 
country. 

-To insure domestic tranquillity.- Well, how does it do that? 
How does this government do that? We will see when we go a little 
further along a clause under which, if necessity requires it, or 
if the Bovcrnor or Legislature of a state requires it, the govern- 
ment of the United States may put the whole power of this union 
behind the Governor or Legislature of this state to keep the peace. 
There is power under this constitution to prevent the people of two 
states from being at war with each other. New York and Pennsyl- 
vania may quarrel as much as they choose on paper, but if Hew York 
and Pennsylvania should set about with their organised militia to 
*a*a war against each other, this anion established by the consti- 
tution of the United States could step m between them. 

In order tc -provide for the common defence-, if fexas should 
be invaded by a foreign power, Texas does not have to stand alone 
upon its own resources. Teatam, after it cane into the union, became 
a part of the United States of .America, a part of the anion, so that 
under thie wwntitutloB an assart b y a foreign power upon any one 
state of this union is an assault upon all, % nd the coweton government 
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of It will 50 for its defense, If we want to fortify all the aea- 
port town* of this country between the Atlantic and Paelflc Oceans, 
as I hop* they will be one of these days, there is a power in the 
United States to do it at the expense of all. 

•To promote the general welfare." There are certain things 
that concern the people of all the states that can be handled only 
by ths government of all the states. We the people of the United 
States ordain and establish a government which can take care of the 
general welfare of the United States, not the welfare of each local* 
ity, and not that the government of the United States Is to inter- 
fere with ths local and domestic affairs of the country, but there 
are things which cannot be handle! by any one state, and if any one 
state should handle it, it might €0 it against the wishes of another 
state government, and as to matters of that sort, that relate to the 
whole country equally, we have put up this government for the pur- 
pose of caring for this. The recital of that general object In 
this preiaablw is a recital simply of one of the objects for which 
the constitution was formed, 

"To secure the blessings of liberty to ourselves and our pos- 
terity." Did any government ever have before it a nobler objeet 
than that? 

You put these subjects together "To form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the 
common defence, promote the general welfare, and secure the biasings 

of liberty to ourselves and oar posterity." Thes« are obj-ectn that 
might well have exercised the care and aroused the interests of the 
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men in thi. country, an d they ooamtltutm lh0 rouindffltlon upoR ^^ 
this government rest.; to . 80Urii %hMm ^ mA obJ#et<| ^ ^ 
•titution i. ordained and ordained for the Unite. States of America. 

There was once in the Supreme Court of the United States, and 
Probably the greatest Judicial contest this country has ever wit- 
nessed Xooki^ «t the consequence, of it, that arose out of those 
words -We the people of the United State..- Along i„ the fifties 
a case got into the Supreme Court of the United States which in- 
volved the question whether or not the colored -an, African in 
descent, could be or was a citizen of the United Stat... H e brought 
a suit in the federal court, and as the Juriadiotion of the federal 
court depended upon the citisanship of the party, the inquiry «, 
«ml* this colore »„ b. a cm „ n of tm Un±M 3tA%0tB mat u 

the case of Drecld Scott «i Stanton. OMef Justice Tawn.y wrote 

the opinion for the nialoritv *mt i» »«._* . * 

niiiBijoiiTjy, an a ln that qp4 B j on h9 8aid that> that 

olass of people did not constitute a part of the political un it 
designated in the const 1 tuition as the people of the United State., 
He said that according to the prevailing opinion of the people of 
this country at the time that constitution wa. adopted, the black 
*an of African descent had no right., no political rights, which the 
white ra*. * as bound to respectt ^^ ism9Aiiktiay th#r<> ftroM 

in this country an excitement which it had not seen in all it. 
history before outside of the Revolution. Tawney wm. denoted 
thrust the , ho m of the Worth, with very few exceptions. It wa» 
charged «po„ W ,, that he said that the black man had no rights that 
the whit, «an was bound to respect. Well h . didn't say that. He did 
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say, that according to Ma understanding of the history of the 
period when the constitution was adopted that that w a » the prevail^ 
lUg opinion at that time, and that the men who adopted that consti- 
tution did not intend by the phrase -We the people of the United 
states- to Include the colored man of African descant. There .as 
an excitement at that time that you at this day can scarcely under- 
stand. It broke up political partlas; it destroyed the political 
parties of that day; the Judges of the courts vers abused. Oat 
of this came the Republican party of to-day. (applauaa) I «. BOt 
talking abou? €h&, C %ut about the constitution of ths Onitad Statas. 
And that excitement inaugurated in the fiftias continued down to 
the campaign of i860. out of which came the great contest of 
that year, and Mr. Lincoln, as candidate of the Republican party, 
being elected as President of the United States. That w fQllmm& 
by the Civil war of 1861,. Well, now I « „ot going to discuss 
that war, but only say that one of the results of that war was the 
extirpation from our social organization, fto in respect of which 
that controversy arose, a „a now theirs cannot be any dispute as to 
who constitute the people of the United Statas who ordained and 
established this constitution. How it i. a constitution, not a 
league, it i S an instrument that constitutes, it is an instrument 
that creat**, it is an instrument that builds up from the very 
bottom, The Articles of Confederation were not of constitution, but 
this is, This constitutes a government, and the only one on «arth 
that rests on the consent of the governed, a government and the 
only one on the earth where the heads of it and ail the brancaea of 



it are governed by a written instrument that says, thus far you may 
go and no farther; that says to on© branch of the government, you 
may handle this subject; to another,, you may handle these subjects; 
to another branch, you may do this, but it says to all that the law 
for you and for ovary human being in this country is this written 
instrument, which la a power of attorney from the people of the 
Unit ad states to tala government. The nan who talk about tola being 
an unlimited government; a vast centralised govarnmant. This gov- 
ernment thus ordained and established has its orbit prescribed by 
this fundamental law. It cannot go beyond it, it has got no power. 
And every other powar remains to the government of the respective 
states with the people of the states, and therefore the true friend* 
of a national government of this country are thoae who claim for 
that national government the pern*** that are granted fur tit, wfuwa 
such belong to it,, and who at tine same tlae reeognlae It m the just 
powers of the state, and the truest state's rights iran in thl* 
country is the man who, while claiming for his state the rights 
that belong to it, still that gives to the United. States government 
all that this instrument gives to it. 

You will find cranks everywhere. They do no harm; they keep 
the atmosphere stirred, but so far up to this time there has never 
been a crisis in which the sober common sense of the people has not 
been equal to the emergency and of maintaining to the government 
all i ;s Just powers but standing by the just rights of the state©. 
Bow so tauch for the preamble to this instrument. That is the out- 
line, we the people In order to accomplish these ends, put this 
governr^ ?rt t on Its feet* Well viht\t is this ^ovarnmen^ 



Article i. 
Article I says "All legislative Power* herein granted shall be 
vested in a Congress of the United States, which shall consist of a 
Senate and House of Representatives." That is that power? The 
power to make laws. The legislature does not declare what the laws 
are. The courts do that, the judiciary. "All legislative powers? 
There Is no word plainer than the word "legislative." Row a man 
reading that sometimes, if he had large ideas about Congress, he 
would emphasize the word "all" and he would give in an undertone 
some of the words following. If It stopped with the word "all" it 
could be said that a government had bean created that could legis- 
late on all things. "All legislative powers herein granted." In a 
subsequent article,, powers wiles are granted are enumerated. There- 
fore, reading the two artiela* together it means that no legisla- 
tive powers are granted to the government of the United States, 
except those herein enumerated. And they shall be vested, not In a 
commission, not in a cabinet, not in a court, but they shall be 
vested, not may be, in a Congress of the United States, a sort of 
adjunct, and invest that with legislative power, because the abso- 
lute command of this instrument is, that the legislative power here- 
in granted shall be vested in a Congress of the United States, which 
shall consist off a Senate and House of Representatives. 
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Lectures -'.institutional Law by Mr. Justice Harlan (Continued). 

Q£*9P?T 3 i° .*. . A 89 . 7 • 

We gave our attention at the last meeting to the preamble of 
the Constitution of the United States. After the meeting, one of 
the students asked use whether the preamble was a part of the Con- 
stitution, >f the United States. Well plainly it Is just as much 
a part as - preac'S le t-o a statute is a part of the statute. The 
purpose of the preamble to a statute Is to state the evils which it 
was proposed to remedy by the statute, as well as the object for 
which thd statute was wanted. Bo the preamble to the constitution 
states what was the evi^ pre-existing and what was the remedy to be 
applied.- It is to be inferred from the preamble, that in the judg- 
ment of 'che men who framed the constitution we needed a more perfect 
union; it was necessary to establish Justice; it was necessary to 
insure -? ^istie tranquility; it was necessary to have a government 
that '■-• or " ;?ide effectively for the common defence; a government 
that »(.«.,.. ,-.lsii firnjs^te the general welfare, and a government that 
would >-■■.' a tne blessings of liberty to ourselves and our poster- 
ity. ;v S , . , -rro^.r ti".* acewapl ! &h "h*>s© objects the People of fcb* 
Unitsr .-.u;-.- :.r.i.-.V;>-" :-r,d eg. tab i isLed *hs Constitution of tlr* 
Un:.. 4 . -«.! ^at?g .--: As: o ;".:• a. That preamble do<;.=. **et contain *»y grant 
of power. That is, Congress may not say that we do thi? ® r we do 
that by virtue of any power granted by the preamble to the consti- 
tution. That you aiight not to forget is not a grant of power, but 
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We ga^ra our attention at the last meeting to the preamble of 
the Constitution of the United States. After the meeting, one of 
the students asked me whether the preamble was a part of the Con- 
stitution of the United States. Well plainly it is Just as much 
a part as u preamble to a statute is a part of the statute. The 
purpose of the preamble to a statute is to state the evils which it 
was proposed to remedy by the statute, as well as the object for 
which the statute was enacted. So the preamble to the constitution 
states what was the evi^ pre-existing and what was the remedy to be 
applied. It is to be inferred from the preamble, that in the judg- 
ment of the men who framed the constitution we needed a more perfect 
union; it was necessary to establish justice; it was necessary to 
insure ? sestie tranquility; it was necessary to have a government 
that *> ',-.--• -a provide effectively for the common defence; a government 
that woui:; also promote the general welfare, and a government that 
would &-i<-.>T& the blessings of liberty to ourselves and our poster" 
ity. ii'->i ;. :. orcLvr to accomplish those objects the People of th* 
United -3-,,a V--JS i<ruA-. uen hr.d established the Constitution of tH 
Unit*! S'-atss of Affi»rr;.ca. That preamble does uot contain *»y gi*«»t 
of power. That is, Congress may not say that we do thir or we do 
that by virtue of any power granted by the preamble to the consti- 
tution. That you ought not to forget is not a grant of ?©*•*, but 
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simply states the objects for which the government was established. 
Now one thing in addition to what was said at the lsst meeting 
as to this preamble. I called your attention to its opening words 
"We the People of the United States do ordain and establish this 
Constitution." "The People" were not mentioned in the Articles of 
Confederation. Those Articles of Confederation read thus: "Articles 
of Confederation and perpetual Union between the States of Newhamp- 
shire, Massachusetts-bay, Rhodeisland and Providence Plantations, 
Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, 
Virginia, North-Carolina, South-Carolina and Georgia. " They were 
articles of confederation between the states in their corporate 
capacity. This constitution is an instrument brought into existence 
and established by the People of the United States, and right on 
the face of the two instruments at the very outset you will find 
words that distinguish the present form of government from the 
goveraiserit which existed under the Articles of Confederation. 

Now I had gone so far as to call your attention to Article 1 
of the Constitution. Let me say to you, that before the adoption 
of this constitution, the suggestion was made by Mojeska in his 
Spirit of Laws, that liberty could be best preserved by a gove* BBen 
that had throe departments with their powers divided. Bat *®*Re re 
on the earth at that time had that suggestion been carrie* la • 
effect, nor is there any government existing anywhere M *»• 
to-day in which that principle is carried into effer* i» the Bame 
way as it is in this country. There are three departments of 
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government in Bngland, the legislative, the executive, the Judicial. 
The executive department is represented by the Queen, the legisla- 
tive by Parliament, the judicial by the courts, but they are not 
separate and distinct as they are here. The Cabinet of dreat 
Britain to-day rules 8reat Britain. The Premier of the British 
government to-day is a Member of the House of Lords. I believe, 
probably with one other exception, all other Members of that 
Cabinet are Mashers of the Rouse of Parliament. 80 that there are 
representatives of the legislative branch of the government admin- 
istering the executive functions of the British government. The 
House of Lords to-day, which Is a part of the legislative branch of 
the British government, is the ultimate court of laat resort in 
Great Britain, so that cases go from the other courts of Great 
Britain to the House of Lords. Every Member of the House of Lords, 
whether a lawyer or not, has the technical legal right to partici- 
pate in the determination of cases that come before them, but 
practically only those Members who are lawyers attend upon the 
judicial cases, except those that are specially designated as mem- 
bers of the law bureau of the House of Lords. How when you come 
to our government, it is peculiar as contrasted with other govern- 
ments in that particular, 

I had next to call your attention to Article 1. If you will 
turn, if you please, to that Article, Section 1, that we may gat a 
birdseye view of it, if I may so express it, of our form of govern- 
ment. Now understand that all the powers of government belong x« 

either \ the legislative branch, the Judicial branch, or the 
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executive. You cannot think of any power of government that is not 
one or the other. -All legislative power herein granted .hall be 
▼ested In a Congress of the United States which shall consist ef a 
Senate and House of Representatives.- Bay Congress invest any other 
branch of the government with legislative power? Could the Congress 
ef the United States invest the Supreme Court of the Un'ted States 
with the pover to legislate? The legislative pow*. A . the power 
which makes laws. Could Congress invest the Supreme Court of the 
United States with power to make a law? Why clearly not. p lr .t, 
this government has no power except what is granted. With that 
everybody agrees. Then this article says, all legislative powers 
herein granted shall be vested in a Congress of the United States, 
and that Congress shall consist of a Senate and House of R.praaanta- 
tives. Congress cannot organise any other body In this country and 
invest it with legislative power, because this says, all legislate 
power herein granted shall be vested in a Congress of the United 
States, and that shall consist of a Senate and House of Raprasenta- 
tives . could Congress establish a third branch of the legislative 
power of the government, call it, if you choose, a House of Lords? 
No. Why? Because this instrument says it shall be vested in a 
Senate and House of Repreaentatives, and that excludes everybody 
else in this country from exercising legislative power. 

Will you turn to your copy of the constitution, to article 2, 
section l, and read that section. 

-The executive power shall be vested in a President of the 
United states of America. He shall hold his office during the term 
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of four years, and, together with the Vice President, chosen for the 
same term, ** be elected, as follows: * * a « Now could this 
executive power be vested In anybody else other than the President? 
Ho, sir. Well, why? Because the constitution says it shall be 
vested in a President of the United States. How what do you under- 
stand is the executive power? What does it ran, the President of 
the United States shall exercise the executive power of the United 
States* It rests with him to sea that the law is executed. The 
President does not make a law. Ha has no More power to Make a law 
than you have, but he has power to execute it; to eae that it is 
executed, not perhaps in every way, but in the way prescribe* by 

law. 

We have read the article which shows the branches of the govern 
■ant in which are vested legislatlwe and executive powers of the 
country. What is the other power of the government of the United 
States that is provided for by the constitution? The Judicial 

power. 

Article 3, if you pleaee, read the first section. 
"The Judicial power of the United States, shall be rests* in 
one supreme court, and in such inferior courts as the Congress May 
from time to time ordain and establish. a * x» 

What do you understand is the Judicial power of the United 
States? The power of interpreting the laws. Well, yes, that is 
true so far as it goes, but do not disputes often arisa that do not 
involve a construction of the acts of Congress which Must be de- 
temined? Suppose, for instance, a holds a note of B, and the 



citizenship of the parties is in different states, and the suit 
is brought in a court of the United States, the amount being suf- 
ficient, and a question arises in that case of general commercial 
law. It does not depend upon any act of Congress. There is no aet 
of Congress upon the subject, but there is a dispute between A and B. 
Now the judicial power of the United states extends te that case. 
The Judicial power means the power which is called into axistenee 
to determine disputes between individuals or between individuals 
and corporations, sometimes between states, and that power Is vital 
to the existence of society. Suppose there were no tribunal in 
which the dispute between A and B could be settled. A claims a 
piece of land that is In possession of B, and B says "this is my 
land." Well B is not going to get out of it simply because A elalsjs 
it. How is A to get it? He must bring suit. If his citizenship 
is in one state and B*s in another where the land is* when the value 
is sufficient^ court of the United States may deeide that dispute. 
We will see after a while when we get along in the regular wfr to 
what class of cases the judicial power of the United States extends, 
but if it is a case of which a court of the United States may take 
cognizance, then it is a case in uhich a tribunal has the power to 
interpret it. 

Now observe also that it is not all judicial power that is 
invested in courts of the United States. It is the judicial power 
of the United States that is Invested in a Supreme Court and in the 
inferior courts that the Congress may establish. The po*er means, 
the power that courts may exercise In eases to whie* the pow«r ot 
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those courts extend. It is not every case about which the courts of 
the United States can render a judgment. It is only a certain class 
of eases , and what those cases are we will know and understand bet- 
ter when we come to study the article about the judiciary. 

Now will you turn to article 6 of the constitution, commencing 
with that clause "This Constitution," and before you read let ae 
recall to all of you gentlemen of the class the thought heretofore 
expressed as to the supremacy of the government of the United 
States and its tribunals, not in respect to all matters, but in 
respect to the matters committed to that government. You will now 
and then come across a man who will tell you, that the constitution 
of my state is my law. I will obey my state, and I will stand by 
my state whatever the government of the United States may say. 
When my state speaks that is the law for me. My allegiance is due 
to it, and my allegiance to my state is above my allegiance to the 
United States. Now how far that is true will depend upon what the 
question is; what the subject is. If it is a matter that belongs 
by the constitution to the government of the United States to de- 
termine, and not the state, then our allegiance is to the government 
of the United States in that matter and not to the states. Nam sse 
whether that is not absolutely so from the clause which the gentle- 
man will read. 

"This Constitution, and the Laws of the United States which 
shall be made In Pursuance thereof; and all Treat las made, ar whlah 
shall be made, under the Authority of the United States, flmall M 
the supreme Law of the Land; and the Judge* In wver# fttmte small be> 
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bound thereby, any Thing in the Con.titution or taw. of any state 
to the Contrary notwithstanding." 

It i. not every law of the Congre.. of the Unit.* State* or 
statute of the Congress of the United States that is the supreme 
law of the land. Now and then the Congress of the United states 
passes a statute which the courts say is not law, which the courts 
say transcends the power which Congraas has, and therefore that 
which purports to be an act of Congre.s is not a law. nothing can 
be a law in this country which is in violation of the constitution 
of the United States. Does not that law so sayT Thia constitu- 
tion and the laws of the United States which ahall be Made in 
pursuance thereof, that is, the acts of Congre.s which do not 
transcend the constitution, that are within the rang, of ta. power 
which Congress of the United State, has. fhose laws, not law. that 
violate the constitution, and all traatiaa s»de under the author- 
ity of the United States, shall he what? Shall be th. law of the 
United States or to the People of the Unitad stataa if my .tat. 
says so? No, Shall be the supra., l.w of th. land. waat do you 
mean by the land? Why, it i. the whole Unifd Stat.., and the law, 
not in part, but the swpr— law of the land. Supran* .bow .wary- 
thing else. But that i. not all. and th. Judg.a in ev.ry state 
shall be bound thereby, anything in the constitution or lew. 0f any 
state to the contrary notwithstanding. If, th.r.for., turning ta 
the constitution of a state you find anything in there that i. con- 
trary to the conatitution of the United States, that ie not law, an* 

no judge is bound to r..p^t lt « i*r, for thli Jn . triM aan t , whUh 
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1* the supreme lav of the land, lays it ahall be respected, anything 
in the constitution or laws of any state to the contrary notwith- 
standing. Now can anything be plainer than that? is net that as 

f plain as that two and two make four, and hate not we a right to say, 

t 

in good humor of course, at this day that when a man says that the 

constitution of his state is above the constitution of the United 
States, that he is a fair candidate for the lunatic asylum? Bat 
that is not all. Turn to the closing paragraph of article 6 of the 
constitution and read that. 

"The Senators and Representatives before mentioned, and the 
Members of the several State Legislatures, and all executive and 
judicial Officers, both of the United States and of the several 
States, shall be bound by Oath or Affirmation, to support this Con- 
stitution; but no religious Test shall ever be required aa a 
Qualification to any Office or public Trust under the United States. ■ 
Bo you discover in that clause any authority in a Senator ar Repre- 
sentative of a State Legislature to make a mental reservation, or a 
Judge of a State Court to make a mental reservation whan ha takes 
an oath to support the constitution that he will net support that 
constitution if his state tells him to the eontraryt Ho, sir. 
Wo, it is absolutely without qualification or condition. Let me 
" repeat, as probably the strongest way in which I can bring out the 
purpose of the framers of this instrument, to establish a national 
government for national purposes, which urns supreme within Jfeae lim- 
its of those purposes, which could enferoe its authority with all 
the power granted to it by the instrument, the strongest mode in 



which I can put that question to you Is when I tell you what perhaps 
I have told before, that every Justice of the peace in every state 
in this union, before he enters upon the discharge of his duties, 
takes an oath to support this constitution of the United States, 
and when he takes an oath to support the constitution of the United 
States he takes an oath to regard that constitution as the supreme 
law of the land, anythingin the constitution or laws of any state 
to the contrary notwithstanding, and therein lies the peculiarity 
of our form of government. I remember once when lecturing before 
some law students in the City of Ohioago, I observed a gentleman 
sitting on ray right, and he attended several days in succession, 
dressed, as I believed at the time, in the garb of a minister of the 
gospel, and at the close he introduced himself to »e, that" ho was 
an Englishman, a member of the Established Church, and assigned on 
duty in this country in one of the churches in the City of Chicago, 
and he said to me "Did I understand you to say that it was within 
the power of a justice of the peace in this country to declare an 
act of Congress of the united States void and unconstitutional? 
"well," says I, "If you so understood me, you understood me exactly 
aa I meant to say." "Veil", he says, "that Is extraordinary, for* 
says he "in my country no court can say that an act of Parliament 
is void." "I understand that perfectly well. You have got no 
written constitution in your country. You have got what you ©all 
a constitution, but it exists in customs and usages and traditions 
and acts of Parliament, and your Parliament can in tea llama wipe 
out all the guaranties of life, liberty and property. tf your 
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Parliament were to attempt to do that jnwnr people would turn than 
out in order to maintain what they regard tha fundamental rights, 
but as matter of law your Parliament can do it. But in this country 
there is no supreme power except in the const i tut ion of the On 1 ted 
States. That instrument is the written power or attorney from the 
People of the United States to every branch of the gov ernme nt, and 
It Is the law for all. The President can no more violate that con- 
stitution than I can; the Congress of the United States can no 
more violate the constitution that I can, and an act of Congress 
passed by the unanimous vote of both Rouses and sustained by the 
President is not worth the paper upon which It is written If it is 
in violation of the constitution of the United States. While I 
would not advise a justice of the peace to declare an act of 
Congress void and unconstitutional, he has the right to do so, and 
if he has clear convictions he ought to do so. An appeal will lie 
from his decision to some other court and finally get to the Supreme 
Court of the United states." 

And now thus you see the legislative, the executive, the Ju- 
dicial power of the United States is put into three co-ordinate 
branches. Each can say to the other, you shall not interfere with 
the exercise of my authority, and when the dispute comes it gets 
into a court of justice the way it is provided for, and decided by 
the judicial branch of the government which decides dispute*. 
There is no reason under our form of government for amy riot, rout y 
er breach of the peace about a dispute in reference is ones property 

or in reference to his personal rights. If the dispute involves no 
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federal question It can be decided by the judiciary of the state. 
If it involves a federal question, a right under the constitution 
of the United States, it can ultimately get to the Supreme Court 
of the United states and there be determined. It Is not possible 
under our system for any man to be deprived of a right given to him 
by this constitution without his being able to have that determined 
by the federal Judiciary. It may involve only ton dollars; it may 
involve only a man's homes toad worth but a few hundred dollars. 
The Supreme Court of a state may decide it against the man and ar- 
rest him upon an act of the legislature of the state, but if the 
man whose house is taken, whose property is taken, whose personal 
rights are invaded has just grounds to say that this is dome la 
violation df rights secured to him by the constitution of the United I 

1 
States, he can under existing legislation wo have had since the 

foundation of the government, take a writ of arror from the highest 

court of the state to the Supreme Court of the United States to ' 

have it determined, He will say, I have got this right scoured 

to me by the constitution of the United States, and if ho has, and 

the Supreme Court of the United States says that It is sueh a right, j 

It can protect that right. That court, composed only of nine ! 

Judges in the midst of a population of seventy millions of people, 

can say that this man, living in the farthest confine of the state 

of Texas is protected In this, that, or the othsr right, and it / 

is done. The whole power of seventy million* of p*opie are behind 

him to see that that right is protect*"" * nd when t »»ey have so 



declared and decided it is the duty of the President of the United 
States, if the executive power has to be called into question, to 
stand by that decision and enforce it. 

These gentlemen across the waters talk with contempt of this 
form of government that we have got hare, and speak of this crude 
democracy that we have got in this country and does not understand 
the law, but the more they look into it and understand it, the more 
they will find, the more you will find, that nowhere else on the 
earth is there the like protection of life, liberty and property 
that exists in this country against whatever power. 

Let me carry you back to article 1 and examine the words of the 
constitution as we find them there. All legislative powers herein 
granted . Those herein granted, we will see a little further on, 
shall be vested in a Congress of the United States which shall con- 
sist of a Senate and House of Representatives. There is a legis- 
lative pow*ir invested in the Congress of two branches, a Senate and 
a House of Representatives. Well the question probably will come 
into your minds, why have two branches of the legislature? Whey 
have two branches of Congress? What is the use of two branehesf 
Why not have only one? We have learned by experience, by history, 
that of all forms of despotism that ever existed on the earth tha 
worst despotism is the despotism of a mars majority. In form tfcay 
have got in tngland to-day two branches of Parliament, but in fa>et 
for moat purposes they have get only cue. *»• Wee as aw Commons 
controls England to-day. Wham tea Houae of Commons shows its teeth, 
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to express it familiarly, the House of Lords nay not fee soared at 
the first showing, but if the House of Coaatons repeats it a second 
or third time the House of Lords trembles ami they fall in with the 
will as expressed in that one House of Commons. In oar country we 
have got no form of government that can be turned upside down every 
few weeks if the people choose to do so. we have got a House of 
Representatives that expresses the will of the people immediately, 
if may be said, but we have also got a Senate. We have got a Senate 
which represents, not the popular will in the ordinary sense of 
those words, but the dignity and the equality of states. Delaware 
said, and other small states said,w«fwill not go into this government 
if we are $o go in there at the mercy of a majority of the states. 
We want our equality as a state preserved and recognised. We do 
not know to-day what would have become of this country but for that 
feature. There are some men even in this day, flippant in tongue, 
who say Delaware is a nuisance; Rhode island is a nuisance, what an 
outrage, they say, that the little state of Delaware and the little 
state of Rhode island, and the little State of Maryland should have 
an equal voice in the Senate of the United States with the imperial 
state of Hew York. Veil, there are many sides to that question. 
What we want in this eountry, and we have got it in this constitu- 
tion, is a check upon hasty legislation. What would become of us 
if we were at the mercy of the great and powerful states? Want 
would become of our institutions and our liberty if every eweation 
that effected life, liberty and property in this country was to be 
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turned by the majority vote, 0o to the great City of New York. 
Why some men have said that it. was more European than American. 
A good deal of truth in it. The contests in groat state* of this 
country have turned upon the votes of great cities, and those great 
cities have a majority of men, or enormous percentage of men, not 
horn and rea- *d under our institutions; not horn and reared under 
the institutions of other countries like Rngland that understand 
what life, liberty, and property mean, hut bora under despotisms; 
who have been in the habit all their lives of bowing to titles and 
powers that did not know what liberty was, and who come to this 
country mistaking liberty for license and license for liberty. How 
the men who framed this constitution thought that the liberties of 
this people depended in the long run on the preservation oxt too 
states of this union as much as upon the preservation of the union, 
and I say here what I have often said before to the stvdont* of this 
school, that the truest friend of national rights in tills country 
is the man who respects the just rights of the states, and the 
truest friend of the states is the man who respects the just rights 
of the nation. This Senate was organised and made a part of the 
legislative branch of the government; it represented the dignity 
and equality of the states, and by their long torsi of office the 
Senators would stand between the excitement and confusion of the 
moment of the House of Representatives Just fresh ttwm too *•*#&•* 
It is easy to be seen upon studying the history si the Congress of 
the United states, that time and again in its history tfas Sesato ha* 
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stood as a breakwater against the passions and tester aad the ex- 
citement of the period, and held off ths conclusion of matters pre- 
sented to Congress for determination until it could be turned over 
In the mind of the people, and be di sou seed ©n the stuea? and in 
the paper, and in either branch of Congress until the whole subject 
has been fully aired and considered until the conclusion is reached. 
Now there are evils, of course, arising out of it» sat those are 
not evils chargeable to the existence of a separate branoh, each 
independent. The House of Lords is not entirely independent of the 
House of Commons by usage, but the Senate is independent of the 
House of Representatives. Now the suggestion has boon often made 
that the present mode of electing Senators is mischievous aad ought 
to be changed. Well, that is simply a suggestion as to the node of 
selection of senators and does not change the fact that we ought to 
have two branches of the national legislature. It has occurred 
undoubtedly from the present mode of electing Senators that nan have 
been enabled to manipulate a small legislative body aad get seats 
in the senate of the United States who ought not to ba there, and 
when they are are mere bags of money with no qualification for the 
place, ought nev&y to have been there, but as I repeat that is an 
objection to the mode of the selection and not to the fact that we 
have a Senate and House of Representatives, two distinct branches «s* 
the legislature, having power independent of «a«h atlMNS aad enable* 
to regard fully the rights of the people. 
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November 6_ f _1897 - 

We had reached at our last meeting an examination of Secti. 
1 of Article 1 of the Constitution, relating to legislative powers 
of the Government of the United states, and I asked you to remem- 
ber particularly the fact that not all legislative powers were 
granted, but only the legislative powers herein granted, -granted 
in the constitution, -that were vested in a Congress of the United 
States, 

Now some additional observations. A hundred years ago the 
question was very much debated among the statesmen of the World as 
to whether It was wise or unwise to invest the powers of the gov- 
ernment in a single legislative assembly, and those who were of 
opinion that a single legislative assembly was the wisest were 
not without distinction—some of them. That was the state of 
things in Pennsylvania before the adoption of the present consti- 
tution, and l believe it was the case in Georgia in Its early 
history, and among the great men of the world who thought that was 
the wisfi thing, to put the whole assembly in one legislative body, 
were such men as Lincoln, and that was the view even of Benjamin 
Franklin. That was the view of Mackintosh, the English historian, 
a rare genius, and of very large learning, and that was the view 
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of those who established the French constitution in 1791, hut the 
history of that government under that constitution demonstrated 
the unwisdom of that course. We find the question very largely 
discussed by Chancellor Kent in volume l of his Commentaries at 
page 280 . He represents the view that ie given in our constitu- 
tion, and that was the view too of John Adams. Now whatever 
might have been thought of It at that time, nothing is more cer- 
tain than that there is to-day a concurrence of opinion among the 
statesmen of this country that the existing system Is the best one, 
the safest one for the liberty of the country. As I said to you 
last Saturday n%bt t there was not a single state In the Onion 
which to-day did not have two houses of the legislature, two 
branches, and If the question was submitted to the people of the 
United States- to-day "Shall we change our system so as to put the 
legislative in one beefy?* I do not think there is a single state 
in the Onion would agree to it. I doubt whether there is in the 
country to-day any statesman who does not recognise the wisdom of 
the present system. How there are many various rules as to the 
mode of filling these two legislative branches. Wobody suggests 
the alteration, I believe, of the mode of electing Members of 
Congress, except as to qualifications of people who may vote for 
Members of the Lower House of Congress. And men will suggest, 
but there are very few, however, that the principle of the equal- 
ity of the states in the Senate is wrong. Some of them say it is 
all wrong that a little state should have as much power as a large 
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one, and so*e suggest that the present mod. of electing Senator* 
is not the best one. Well, all those are aside of the question 
now before us. Nobody suggests, that I know of, that the Sanate 
be abolished. They suggest that it be modified and the »ode of 
electing Senators changed, but not the abolition of the Senate 

itself. 

You may ask yourself, why would not it be aafe to have the 
whole legislative power of the government of the United States in- 
vested in one body? What i. the neceeslty of having two bodies? 
Well, in the first place, you may know and do know from experience 
that now and then there spreads over the country. I do not know 
why or how, och«. tor the supposed amelioration of the preaent 
condition of msn. Proposals of legislation to do thi. and do 
that, and t W apparently have po.eaa.ion of the popular mind for 
the time, and if those questions were to come up for decision in a 
single legislative body, why, it would take that l.gi.l.tive body 
by storm, as we say. A man who is not prudent outside of the 
House of ..epr..*ntatl*«. would not be apt to be prudent when he got 
inside of It. The presence of the Senate of the Uhited States is 
a security sokc security against the ha.ty action on the part of 
the House of Hopresentati.es. And the exi.t.nce Oftwo bodies 
prevent, the accomplishment of private and.. And many things 
would pa,a t*. Houoo of Representative, that do not now pass if t W 

- ~r <♦ *o far as the legislative branch cf 
supposed that was the end of it so far as the * 

tha government was converned, but they P«t to th—elves th 
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tion, Will that go through the Senate? What will the Senate say 
about itt It has heretofore spoken on that subject. If we pass It, 
it will be useless. It will be a loss of time. And when men rote 
on a Measure in the House of Representatives they are aware of the 
fast that it has to undergo the scrutiny of another body of men, 
and those who are not candidates for re-eleetion as soon as they get 
here. About the tiae that a Member of the House of Representatives 
gets wans In his seat, btffore he haw learned the ways of legisla- 
tion, before he knows anything at all about committee business, 
before he has learned how he is to get the ear of the Speaker so as 
to be heard, why the time has rolled around that he will be a 
candidate for ;-*- section, and he is thinking about the next elec- 
tion. A Senator is elected for six years, and he is, therefore, a 
sense of security. He is in a condition where he any say, I am not 
going to be carried off my feet by this excitement; it won't last; 
this thing would not do, and we will amend that bill, and the 
Senate does amend it and sends it back and the House does not agree 
to the amendment. Then they have a committee of conference and 
they finally agree upon something. 

Wa sometimes hear an outcry about the Senate. Say it is an 
old fogy body; they care nothing about the popular will. Well 
the longar we live in this country of freedom, the more we will 
find i : necessary to put checks upon ourselves, to put some re- 
strict Ions upon our faculties and capacities for legislation, 
and the existence of these two legislative bodies, each independent, 
resultc in their being checks upon hasty legislation. How all this 
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is apart from those consideration* that you often hear presented 
about the wrong sort of men we are electing to the Senate of the 
United States* the mode of electing. Veil now I quite agree that 
they oould be improved. 1 do not know as I express anybody's 
views cut my own, that there are some evils in the existing mode 
of sleeting Senators. This is becoming a vast nation — seventy 
Million of people now~~and It will probably be two hundred million 
in the life-time of the youngest man here; we do not know. They 
are eoming to us from every part of the World, and we do not know 
where we will be after a while. One of the results of such a 
condition of things undoubtedly is the aggregation of enormous 
power here, of enormous wealth, which will make itself felt, does 
make itself felt; does sometimes put into the Senate of the United 
States men who have no business there; have not the first quali- 
fication to be a senator; got nothing to recommend them; that 
they are tools of somebody. That evil could be remedied in part 
if the syste» was adopted which Is pursued in some of the states, 
political parties making their nomination for Senators so that 
when a man is put up as a candidate by a political party for the 
Senate of ih* United States he has got to show himself; the people 
have an opportunity to see him. it is not so easy for vast com- 
binations to manipulate the elections of a large state xa so as 
to contrtu ths election of a hundred and more candidates, whereas 
it may be possible for taea to control the votes of small legis- 
lative assemblies when they elect a Senator; send a man here to 
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represent th«M instead of to represent tho country at large. Bat 
all this is apart from the question. Can we do without a Sonata 
of the United States? Can we do without the House of Representa- 
tives? In tngland they have got two branches of the Legislature. 
The one is almost omnipotent, -the Rouse of Commons. The general 
tendency of the legislation in the House of Commons is toward 
larger liberty and against casts and titles, but while men in 
Bngland have regretted the condition of the House of Lords there, 
nobody there desires, that ever I heard of, to abolish the House 
of Lords unless they put some other body in plaee of it. I have 
heard Htaglish statesmen express ths earnest hope and wish, that 
***y had in Rnsiand a Senate like the Senate of the United Statea 
or a second branch of the Legislature that was thoroughly inde- 
pendent of the other; that had as much right under the const ltuion 
as the other branch to legislate. The House of Comnons now and 
then gets ssart because the House of Lords does not follow in Its 
*Nte, and the? scare their House of Lords, but the House of Rep- 
resei*^ tAvaa cannot scara the Senate, nor the Senate scare the 
House of >* ppeMnta tivaa in this country. They are both entitled 
under the •"■»r.M ltntlon to think for themselves. Wsll you may say 
that way -jeiay the ^ gl8 i a tion that ought to go through. Well I 
am not wsr& that this country has ever yet suffered from the want 
of legislation, We way rest assured that when the time comes 
and there ie an absolute overwhelming necessity for united action 
on the part of the two branches of Congress it will come. And 

because the House may think to-day it has got to pass this measure, 
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and the Sonata differ, with them, and Congrea. adjourn* without 
any legislation upon the subject, it does not follow that the 
country Is hurt by it, but it does follow, and that is important, 
that the oountry has time to think about thie matter; have it 
discus.** in the newspapers for and against ao that ultimately 
sound and safe conclusions may be reached, and for tho.e conclu- 
sions we are indebted to the fact that we have two branches, two 
independent branches of the Legislature. 

How we come to look at the personnel of thoae two branches. 
First, the House of Representatives. Of what is that compo.edt 
in popular variance that is called Congre... but the Congre.s, 
tactically shaking, represents both branch... -The Hou.e of 
Representatives shall be compoaed of Member, choaaa every .econd 
year by the poopl* of the several State., and the electmr. in each 
State shall have the .unification. r.«ui.U. tor elector, of the 
ffl ost nu W *rous branch of the State Legislature.- Why choaen every 
second year, Why not every year, Why for the plain rea.on that 
if they were chosen every year we would have no time to attend to 
anything except to the election of Members of. Congr...; but why 
not every f tw. ,-r.t Well now every five year, would be too far 
otf lP a sea„ in vie* of the object they have in view, and that 
w8 * to haw. one ^ ,f Congress which may be .aid to be imme- 
diate^y tr« th. W** -nd often returning to the people, so that 
wh sn a « I. elected to the House of Representatives he is said 

i. H* know, the will Of *»• P*°Pl»*. 

to come fresh from the people. He know. *n 

i. -«t Qot a fre.h body of people every 
be know, what the people want, oot a 
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two year*; come right up from their constituents, full of the 
idea* that their people want. That is the nest numerous branch 
of the Legislature representing Immediately the popular will. 
They are elected by the people of the several States. Well who 
are the people of the several states? For the purposes of the 
election they are defined in the next clause . "And the electors **- 
Now that means a great deal more than It appears on Its face, and 
In my Judgment more than the framers of the constitution ever 
dreamed of. It was a very important question ss to who could 
vote for the Members of the Lower House of Congress. Shall 
Congress prescribe the qualification of Members of the Houss of 
Representatives? They say, they are Representatives of the 
Congress of the United States. Why should not the constitution 
prescribe the qualification of the eleotorsf Wall it was said In 
reply to that, you have got a great many states to deal with , and 
they all have their peculiarities about the qualification of 
voters. Seme people may vote In one state and the like may not 
be able to vote in another state, and if you put In the qualifi- 
cation of the electors you will run counter to the notions of the 
paople of some of the states: Therefor, all things to consider, 
the wisest thing vlll be to let every man vote In a state who Is 
qualified tv the lavs of that state to vote for the Members of 
the re-* r.tanerous branch of th« State Legislature. That was a 
ru\- --.-.-it applies tc all the country allies. It left to each state 
to say who should vote for a Member of Congress. Mow whoever can 
vote for theMembers of the most numerous branch of the Legislature 
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of the St st* can in that State vote Tor a Member or Congress. 

A territory out West here is Hade into a state. It has got 75.0OO 

or 100,000 people to start with; it wants to build ap; the state 

wants to have its lands occupied; instead of having one Member 

of the lower house of Congress, we want to have half a dosen or 

a doaen, and to do that we must have a population, and In order 

to have a population we must encourage the people to come here 

and settle. Well now what happens? l n nearly every western 

state up to a few years ago, and it may be in some of them even 

to this day, that a man may land at the City of New York, fresh 

from Iftirope; he does not know a word of our constitution or 

language, he cannot read a single word ln the constitution; he 

cannot apeak a word of our language; he has gone out to those 

western 8tat«», and they have provided by thalr constitution and 

laws, most of them in their early stages, that any man may vote 

for a Member of the lower house of the State Legislature as soon 

as he has de slarad his intention to become a citiaen of that 

stata. is. is competent for the state under thia constitution to 

admit a man tc the right to vote for a Member of their State 

Legislature within thirty days after he has landed on our shores, 

ana inaiiv of them did it; many a man, fresh from Europe, has in 

the west am. status ^cr.e to the polls when a Member of Congress 

was electa**, when ha had not been here for six months, and voted 

for a Member of the lower branch of the Legislature of that state 

and ror u Member of the House of Representatives to come hare and 

make laws for the whole United State*, and that is simply because 
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he is qualified in the state In which he lives to vote for a 
Member of Its State Legislature, and being thus qualified he is 
entitled to vote for a Member of the lover house of Congress. ±n<i 
that may oecur to-day. I do not believe that was contemplated 
or thought of by the men who framed the constitution. The Idee 
that a man shall vote for a Member of the lower house ©f Oongrass 
to make laws for the whole United States without being a eltlsan 
of the United States Is a law that ought not to be tolerated; it 
ought to be remedied; we have made our citizenship too cheap; we 
have not guarded the elective franchise In this country for Mem- 
bars of the Rational Legislature as it ought to have been guarded, 
the policy of this country to-day Is largely controlled by the big 
cities, where are gathered people from every country on the earth, 
and people who do not understand the spirit of American institu- 
tions; people that have come to manhood under other institutions; 
and who have ooroe to this country with the Idea that real freedom 
meant not liberty regulated by law but license. There Is not 
much danger to the future of this country, In my Judgment, out- 
side of the large cities of the country that dominate the states, 
whose votes turn the vote of the state, and in turning the votes 
of a few states have decided the politics of this country for 
years to some. Sow in my humble Judgment, though I may be old- 
fashioned, "but in »y judgment no man ought to have the power to 
control th^ destiny of this country at the ballot-box unless he 
be a citisa?, of the United States. Let me read these words again 
to see that I do not misinterpret them. •And the electors in 
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eaeh state shall have the qualification* requisite for electors 
of the most numerous branch of the State Legislature.* Whoever, 
therefore, In any state Is entitled by the constitution and lavs 
of that state to vote for a Member of the siost numerous branch of 
the Legislature of that state is, by virtue of that fact, entitled 
to vote for a Member of the lower house of Congress. 

As to the qualifications of a Representative. "Ho parson 
shall be a Representative who shall not have attained to the age 
of twenty-five warm, and been aeven years a cltlaen of the United 
States, and who shall not, when elected, he an inhabitant of that 
state in which he shall be chosen. M Now let us take that clause. 
A wen to he eligible to the lower bouse of Congress must have 
attained the age of twenty- five years. Wall why twenty-five years? 
Why not twenty-one* Well they proceeded upon the idea that a asut 
at twenty-one did not know quite as orach as he ought to know; that 
he had not had experience in public affairs quite enough, and that 
he ought to be at least twenty-five to have the experience, and 
that it would be no harm if he were young* If he had had a few 
years after he reached his majority, and know something about 
work, and about the country in which he lived. How when must he 
be twenty-five years of age? When he is elected, when he is 
voted for: when the certificate is given, or when he takes his 
seat? Well it suffices if he is twenty-five years of age whan he 
takes his seat. A gentlawar ie now living in Kentucky who was 
elected to the Congress of the United Stmtaa sow* ten Months, 
eight or ten months, before he was twenty-five years of age. He 
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was not twenty-five years of age when the Congress net of which 
he was a member. He did not apply for amission at the beginning 
of Congress. Re waited until he was twenty-five and was then sworn 
in. I do not know if any question was made at that time stoat 
his age. I think that a fair interpretation of the instrument 
is, that when the poll closed on the day of election, it swans 
that the man ought then to be twenty-five years of age whan he 
is voted for, but there is room for the ether construction, it 
has nmr^r been Judicially decided. It might have been judicially 
decided if that gentleman had demanded his pay for the whole of 
the term for which he was sleeted, but he did not do that, I 
believe, so there was no opportunity to raise a ones t lorn, - and 
seven years 3 citizen of the United State.. Mow under the clause 
just before t a great many men coming to the pells vote for Mem- 
bers of Congress that were not cltlsens of the United States, but 
the men sleeted must be a citisen of the United Stataa. Mot 
necessarily a native citiaen of the United States, but that ha 
must be seven years a citisen of the United States, that seven 
years wus prescribed so as to make it quite sura that the man who 
has become a citisen of the United States had seven years of 
expert er.ee in that capacity, and that additional guarantee that 
he had *r. that time become weaned from hie own country, and was 
in a position where he could give all his thoughts, all of his 
time, 31 i of his influence to the country af which he had become 
a citizen. And he should, when he is elected, be an inhabitant 
or the state where he is chosen. Mow thsre comas in an Interesting 
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thought, that Is: May the people In the City of lew Tortc elect as 
a Member from that District a nan residing in tha City of Buffalo* 
Yes. It is only required that he shall, when sleeted, be an in- 
habitant of the stats In which he shall be chosen, an inhabitant 
of the state, not of the district, in which he shall be chosen. 
I do not remember that there has been any instance, unless it be 
once or twice in the City of New York, where a man has bean chosen 
who was not an Inhabitant of the district in which he was chosen. 
There are always a large number of man in each Congressional 
district of this country who are willing to eerve the people in 
that capacity, and they would never submit to an outsider from 
that district being a candidate or being elected, and yet it is 
much to be desired that local custom and rale could be broken 
through sometimes. Occasionally there is a man in public life 
who goes down before the popular storm among his own constituents, 
and who is retired to private life, and the country lose* his 
services merely because he was unwilling to surrender his honest 
convictions to the prevailing temper in his district, and the boss 
at home has turned him down. He has probably bean hare at Wash- 
ington and he has startled that boss with proof of the idea that 
that taen has got a conscience; that he respects his oath; he re- 
spects himself in his own convictions; that he cannot be driven 
this wa> and that v*y as he may get orders from the boss at home. 
Well no* a man of that spirit is an instrument that is a vary ugly 
one tor a boss, and the boss at homo will see to !% that- he does 
not come back. Be must have a man here In Congress that will do 
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his bidding, and that man is left out at the next election. Well 
now if th-i people of some other district, recognizing the ability 
of the man, shall say; -represent us; you live In the same state 
with us; we will elect you; we will send you to Congress. Vow 
the English are better off in that regard than we are. The Eng- 
lish people would have lost the services of Mr. aiadstone daring 
the larger part of his lifs if he could only have gotten Into the 
House of Commons from the district in which he lived. When his 
most distinguished services were perforated, he was elected to the 
House of Commo?is by a district in Scotland. Hia most famous cam- 
paign was In the district embracing Edinburgh, Scotland. They 
wanted hira, and the people of his own locality did not want him. 
Well at th* last election the Leader of the Liberal Party in the 
House of CojrjBone was defeated In the district in which he lived, 
but his party did not wish to lose his services, and somebody gave 
way for a time, and that district elected him. There are many 
men to-day that have been lost to the country practically; the 
country lot t their services simply because the temper of the times 
in their particular district was against them. Had some other 
district picked them up and sent them back to the Congress we 
should have had them. 

Representatives and Direct Taxes. Come now to see how many 
men can get iattj thd House of Representatives; what representa- 
tion eacfc etat« is entitled to, "Representatives and direct 
Taxes 3haii be apportioned among the several States which may be 
included cithln this Onion, according to their respective numbers, 

-14- 



which shall be determined by adding to the whole n umb er of free 
Persons, including those bound to Service for a Term of Years, and 
excluding Indiana not taxed, three-fifths of all other Persona.* 
I will postpone at this time any comments upon the words "Direct 
Taxes" and will speak of that at another time. How that clause 
was the subject of serious debate and concern. The whole popula- 
tion of the United States Is represented in the united states, 
and each state has representatives according to its numbers. Well 
what numbers? How do you get at it? Who is to be included and I 

who is to be excluded? How it is to be determined by adding to 
the whole number of free persona — the census will allow how many 
free persons- that is, it means persons who are not owned by any- 
body. When this constitution was adopted there were persons In 
many of the states that were In a sense chattels, slaves, and were 
owned. "Including those bound to service for a tarn of years"; 
in a sense a slave; in a sense not free, but you are to count them. 
Who are you to exclude in the computation? "Excluding Indians 
not taxed." That is, In some of the statea there were Indians | 

that were not taxed because they were not a part of the people of 
the Unite! states. Exclude them. "Three-fifths of all other 
persons" are to be included. Who are they? The word "slave" is 

not in this constlt.it ion, although we had slaves when the const i- f 

I 
tiition svras >">=:; opted. Tne other persons there were slaves. That 

is what is sjaant. The people from the Horth said, well why should 

slaves ra included at all? They cannot vote; they are not free; 

you of the South hold them in tltfvery. Why should you have a 
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representation based upon themt it Is not Just because they can- 
not vote; they have no wish you are bound to respect, so thay 
ought to be exoluded altogether. Well from the men of the South. 
They are property, but they are persons also in some sense. We 
cannot kill a slave willfully and maliciously without being guilty 
of murder. We can be punished for the murder of a slave as well 
as we can for the murder of a white man. They are persons in 
other senses, and all things considered, it is but just we should 
have some representation on their sceount. Well finally they 
reached a compromise, and stated to the people of the United 
States, after counting cow many people you have in your state, 
you may include three-fifths of all other parsons . Row I have 
been talking to you for a moment about the constitution as it was 
when it was adopted, and not the constitution as it now is. Now 
turn, if you please, to article 14 of the amendment to the con- 
stitution. 

"Section 2. Representatives shall be apportioned among the 
•averal States according to their respective numbers, counting 
the whole number of persons in each State.* The old constitu- 
tion read "counting the whole number of free parsons and three- 
fifths of all other persons. Now you are to count the whole 
number or persons in each state, excluding Indians not taxed. 
Therefore one of the results of that amendment was, that after the 
war and slavery was abolished, the South got the benefit of the 
colored people in their representation in Congress; that is, they 
got an increased representation. Bat look now to the succeeding 
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clause -But whan the right to rot, at any •lotion for the choice 
of electora for Pre.id.nt «nd Vice Pr..id.nt of th. United state., 
Representative, in Congre... the Kx.cutiv. .nd Judicial officer. 
of a State, or the member, of the L.gi.l.tur. th.r.of, 1. d.ni M 
to a „ y of the male inhabitant, of .u ch Stat., b.ing tw.nty-cm. 
year, of age, and citizen, of the United State., or in any way 
•bridged, except for participation in rebellion, or othar crime, 
the ba.i. of reforestation thar.in .hall be reduced in the pro- 
portion which the nurtber of .uch mala citiaan. .hall bear to the 
whole number of male citi.an. twenty-on. yaar. of .g. i„ .« ch 
States m other word., if any .tat. abridged th. right to vote 
to any of its people of the male p.rau.»i„ n th.y .hould to that 
extent lose in the basis of repr..entation. The object of that 
was, to remove from the .tate. that had formerly h.ld .l.v.ry any 
temptation in any way by any device to affect the right of th. 
colored man to vote. In that way they a.cur.d to him the right 
to vot^ i suppose that they would lo.e to that .xt.nt in the 
basis of representation, leaving out .cm. of th... word. 'But when 
the right to vote at any election .hall be d.ni.d to any of the 
mala inhabitants of such state of twenty-one y.ars of age and 
cities,,, or th* United States ar. in any way abridged, except for 
partici;stl<,r. in rebellion or othar crime, the basis of the rep- 
res-r:t,..r.Un- s j, fi33 h , reduced in proportion, etc.' Therefore, 
if a rr.e denies the right, as they might as far as the consti- 
tution -f th* United States is concerned, if the state restrict 
the right to vote to people who can read and writ., and therefore 
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of the House of Representatives than the Btaperor of Germany has . 
If he shouM attempt to Interfere in any way h « would be re- 
garded as impertinent. The House of Representatives is its own 
master in that respect. And it was to pia^e beyond Bl3 controver- 
sy any suggestion tc come from whatever so *~»* thet any power in 
this country, legislative, executive, or iti4l^ial .,,uld control 
the r«i.re*;*nt..ti**s r.f the people from choose f^tr own Speaker. 
They can put him !,-, and they can put him out - ? r, ; r now get _ 
ting so lar%e that, -a vant.lenan here at i»y elho* -j -r^sts that 
the Speaker is now r 0/.&i\ Well r ,1o not s~v -v~* v„ t !lo ^ „ 
great power in the fioverniwnt to-dt* , ?,',-. ., . .,*•--.,- + v „. «. v 
President exercises the power ->©t. he does. h« organises a31 
committee* of the House. That ri »-,,.o ,, so - , r .. 6 thftt K ^ 
lost fc-,^ * time unlets he hht- except! on*l .viut. if he he not 
put o- :• .-or* connltue, Perhaps that i? necessary; perhaps it 
is nectary in the enmnous amount of business to be transacted 
there, that he should have this power, but great as you see, 
ewtl#,Mn » hie powei " to * 6 > «* 1*, he cannot stay there except 
with the consent of : V ; Representatives. They can turn hi* out. 
If any o«y the Speaker of the House of Representatives should be- 
come ,?:.:tsst«ful to that body, they could turn hist out and put 
someV ,;::.-, * T h ;* place, and that is another illustration of 
tv- p0 v>r -or conservative results, for the safety of the people 
is pur ■;, the hands of each Representative. It i. not possible 
under is constitution in view of the distribution aaong the 
severe, branches, it is not possible for any man, whatever his 
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| of the House of Representatives than the laaperor of Germany has. 

If he should attempt to interfere in any nay he would be re- 
;f garded as Impertinent. The House of Representatives Is Its own 

master In that respect. And it was to place beyond all controver- 

ii' 

I ay any suggestion to come from whatever soar-* that any power in 

f this country, legislative, executive, or .judical could control 

\ the representatives of the people from choosin? th*«r own Speaker. 

They can put him in, and they can put him out.. W* *,<,. is now get- 

ting so large that, -a jwntlarsan here at my elbow eu.-.-f.ests that 
I 
i the Speaker is now a czar. Well I do not aay that, but he is a 

great power in the government te-ds.v, K,-> *,,--. , - ,---,.*- + w. *v.„ 
President exercises the powsr that be does. He organ Uea all 
commutes of the House. That Hon** 1* So large that a man 1;, 
lost roc a time unless be ha?- exceptional .Vr im- if he be not 
put or, .; good committee. Perhaps that is necessary; perhaps it 
is necessary in the enormous amount of business to be transacted 
there, that he should have this power, but great as you see, 
gentian, his power to be, and is, he cannot stay there except 
with the consent of the Representatives. They can turn him out. 
If any day the Speaker of the House of Representatives efeeuld be- 
come u'i,itast<iful to that body, they coald turn him oat and put 
somet- els* i r hi * placaf and that ls ^t^,. ii luatPation ot 
th pnv-r for conservative reaults, for the safety of the people 
is put I, the hands of each Representative. It la not possible 
under Lis constitution in view of the distribution aaaa* the 
severe branches, it la not possible for any man, whatever his 
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denied the right to vote of people who could not road and write, 
to that extent they would lose In the representation. And that 
le right, if he csannot vote, therefore he is not represented in 
the political representation of the state. 

Now let us go along a little farther. Ton will see in that 
other clause It provides for an enumeration of the people, and 
the numhsr of people that there shall be in each Representative 
District. Of course that is changed now. "Hie number of Repre- 
sentatives shall not exceed one for ewery thirty thousand." Now 
in some of the districts I believe It is seventy-five thousand. 
How "The House of representatives shall c ause their Speaker and 
other Officers:, and shall have the sole power of Impeachment." 
Well you think it Is very extraordinary that it was necessary to 
state in this constitution that the House of Representatives should 
have the privilege of choosing their Speaker. You would ask 
yourself the question, if the House did not choose the Speaker, 
who would? Why should that be put inf Well the meaning of it is 
this: that in ISngland the Speaker of the House of Commons to-day 
is chosen with the consent of Her Majesty, the Queen. She does 
not refuse har consent; she would not do it in this day, but she 
could .. ;r-1 it" law and ir. theory the House of Commons cannot choose 
now its Speaker e-x^spt with the consent of the Queen. Well this 
was put i~\ t;* let It be '.mderrttood that no such power rested any- 
where ?r> tMs -cvernf?9nl as to put a veto on the House of Repre- 
sentatives in choosing their Speaker. The Prssidsat of the 
United States has no store to do with the choosing of the Speaker 
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position, to act th« tyrant or daspot over thi« country, or any 
part of it, for any gi*«n length of ti«e. 
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Lectures on Constitutional Law by Mr. Justice Harlan (Continued). 



Mott amber IS, 1897. 

The Supreme Court of the United states has no Jurisdic- 
tion except that conferred by the constitution of the United 
States and acts of Congress. No ease could get there at all 
about a contested election in the House of Represen tat ires in 
any way that would decide that question conclusively. If A 
contests B's seat as a Member of the House of Representatives, 
it belongs alone to the House of Representatives to settle that 
question. No matter how they may settle it; they may settle 
it wrongly; it may be perfectly clear on the very face of the 
case that the House of Representatives has decided that ques- 
tion upon purely partisan, political grounds, there is no au- 
thority of the government, including the judiciary, that could 
interfere with that matter. The House of Representatives is 
the judge of the election and qualification of its Members; the 
Senate is the Judge of the election and qualification of its 
Member?? . If the House of Representatives should by a resolu- 
tion f however wrong, however against law, declare the seat of 
A vacant, that is the end of the matter. You cannot appeal to 
any power on the subject. Neither the president, nor the courts, 
because the constitution says each House shall he the judge of 
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the election and qualifications of its ------------ 

own Members. Now there is one way in which the question as to 
whether a Member was validly elected might get before the courts. 
Suppose a man were elected, that is, received a majority of the 
Totes before he was twenty-five years of age for a Member of 
Congress, He didn't take his seat immediately. lie waited until 
he was twenty-five years old and then took his seat, and he would 
come on m par scalar day, -on the day those Hatters are usually 
attended to, -and ask for his pay. He might claim pay from the 
beginning of the Session, although he was not sworn in until two 
or three months afterwards. The officer of the Rouse having 
charge of those matters would say, "I cannot pay you. Tern were 
not Qualified to take your seat on the first day of the Session. 
You could not have taken your aeat lawfully, even if the Souse 
had admitted you; therefore I won't pay you only from the day 
you took your seat, -from the day you were twenty-five years of 
age." Well how would the man get his pay? Well he would have to 
bring suit against the proper officers, and then the court might 
decide the question of law as to whether he was competent to be 
elected at the time he was elected, and they might decide he 
was, and therefore he ought to be paid, but that would mot give 
him his seat as a matter of law. The court could not by any means 
compel the House of Representatives to admit a man. who would 
process go against? If directed to the Speaker, he would say: "I 
am not the House of representatives. T am only the Speaker. * 
Would you put the process on the whole two hundred or three hun- 
dred men of the Rouse? You could ao more do that than yom eould 
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put a process upon all the Members to compel them to vote on any 
measure. And this was done wisely by the framers of the con- 
stitution. I say wisely, speaking as a general rale, and yet 
there are regulations that might be made upon that subject that 
would be conducive to the ends of justice. It has too often oc- 
curred in the history of the House of Representatives, that the 
committees to whoa were referred the claims of contesting Members 
to seats have decided those questions upon purely partisan grounds. 
If a majority of the Rouse want Mr . A admitted, why the com- 
mittee would report generally in his favor, and he would be ad- 
mitted. The Members would close their ears to the fact, at least 
so it has been stated and so I believe is the case. Tharo is a 
mode in England which might very well be introduced in this 
country. There is a provision there by which if a mam Is returned 
to his seat in the House of Commons nam in violation of law; there 
ia a statute that if a man has been elected by fraud or by par- 
jury, the election shall be void, and he shall not be entitled to 
take his seat, and it is in the power of a single voter to bring 
a suit in the courts to determine whether he can lawfully take his 
seat, ami the court may decide it. It can say, that man is not 
qualified! to take his seat, and that Judgment is final under the 
law of England, but we have no tribunal in this country to de- 
termine questions of that sort as against either branch of Congress. 

Now the last clause of the constitution referred to was that 
one which declared that the House of Representatives shall choose 
their Speaker and other officers, and I called your attention to 
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the fact that as self-evident as that ***** to us, as natural aa 
that seems to us, there was a reason for it, arising out of the 
history of the government of England, where in strict law the 
House of Commons cannot choose anybody as Speaker to whoa the f 
Queen should object. He is chosen with the consent of the Queen. 
She does not withhold h«r consent In these Modern days; she would 
not do It no natter who Is elected, but in point of law she has 
to give her consent before he becomes ths Speaker, and this was 
inserted to prevent the possibility of such a thing happening in 
this country. 

Now we come to the third section as to the organisation of 
the Senate of the United States. Read section 3 of article 1,- 
first clause, -of the constitution. "The Senate of the United 
States shall be composed of two Senators froa eaeh State, chosen 
by the legislature thereof, for six years; and each Senator shall 
have one vote." Now what would you say as to the power of any 
State to pass a statute providing for the election of Senators by 
popular vote? I should say that would be a good thing. What 
would you say as to the power of the State to pass such a law? 
They would have the power, I think, under the constitution. Veil 
how can Vv:\ be? Look at that clause again, speaking of the Sen- 
ate, no? Biajf be composed, but shall be composed of two senators 
from Bf-.ch ptata, chosen by the Legislature thereof for six years. 
Now if it is to be composed of persons from each State chosen by 
the Legislature thereof, why of course the State could not altar 
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that because, as I have read to yon heretofore, this constitution 
is the supreme lav of the land, and the Legislature cannot change 
that. If a Senator should be elected by popular vote, he would 
not be a Senator chosen by the Legislature thoraof . There Is a 
very strong conviction in this country that the constitution might 
very veil be amended in that regard so as to give the people of 
any state, if they aav proper, to elect their Senators ay popular 
vote Instead of by the Legislature. 1?hara are a great Many rea- 
sons in favor of that in the light of what we have seen la this 
country. As I have said to you heretofore, I believe there are 
aggregations of power in this country la a few hands la particu- 
lar localities far beyond anything dr eamed of by the men who 
framed the constitution, and whan those aggregatlona of power 
vant a particular man elected, or want a particular man defeated, 
they have only to deal with the number of men who constitute oar 
Legislature, they have the power very often to defeat a very 
worthy man, or the power to elect somebody vho has no particular 
qualifications for the place, but will come here to represent thorn, 
and that has occurred. I will not call names, and got no names 
in my mind when I make the statement, but thara la a wide belief 
that in the past twenty or thirty years there have bean man In 
the Senate of the United States that were not thara to represent 
the whole country, and didn't represent the whole eoaatry, hut 
repreaented particular interests, were there for that purpose, 
put there for that purpose. I remember not a groat while ago 

reading in the papers what purported to be the words of wi tnaaaas 
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before a legislative committee, inquiring into circu»ataaea. at- 
tending the election of a Senator from a particular atata, and 
there were men before that committee that .t.tad without agita- 
tion that a particular railroad corporation had contributed «oney 
in their election in different counties. What bualnaa. ha. a 
railroad corporation to contribute its fund.; what bualn... ha. 
It in its corporate capacity to be bothering itaalf with the 
election of Senators? Of course whan they did, thay had a pur- 
pose in doing it; certain intera.ts they wantad guardad. Thay 
wanted their man at the post of danger to watch far thalr in- 
terests. I read only two or three year, ago « statement by a 
distinguished lawyer, still alive, living in tha Gity of Haw 
York, who stated as of his own knowladge that a partlcaXar ear- 
poration— railroad corporation I believe— contributed fifty 
thousand dollars to one of the political partiea in a certain con- 
test there. And nothing is more certain in thaaa days than that 
these aggregated interests are exercising a deleterious influence 
upon theee legislative bodies. Here is a state, for instance, 
in which there is a boss on one side, and a baa. on tha athar, 
representing the two political parties. Some nan J maps up in the 
Legislature and he proposes some legislation that will affect a 
particu-ar corporation. Well those man having the charge of 
affairs of this corporation will go to one of these bosses and 
•ay, -w e donH want to go up here to the Legislature and bother 
with things of that sort. There will ha talk If wa go there. 
Hare is fifty thousand dollars. How atop it. Take your own way 
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about it, but stop it,- and then go to th. boas on tho other .Id, 
and giv. him mon.y and tall him to .top that Lgiaiation, amd the 
two boa... notify th.ir henchmen in the Legislature that tha bill 
must not pass, and it g.ts into a committa. and th. bo.... ^j, 
•poken and both agrs.ing on that, you never h.ar of that bill any 
«or.,- it i. „ot pa.ead. All thoa. thay want to p..., thay will 
put in th. hand, of th. boa... and th.y go through, even againat 
the protests of good man, and to th. injury of th. country. How 
it is things of that sort that ar. making th. impression upon tha 
ainds of this country that on. of th. ramadi.. .gainst lt lm uot 
to have Senators elect.d by th. Legialature but by popular nt., 
«o that the political parti., will put up th. right sort of man, a 
man that is not simply a mon.y-bag, but a man that ha. got some 
•ena., a nan that has knowledge of public affaira, not a mam that 
lives in New York all th0 titm hut mMm ft wl<Ujie# aamaamara 
•la. in ord.r that he may b. qualified for Senator, but one of 
th.ir own p.opl. whom they ..., and they ... him all aver tha 
•tat.; he appears before th. p.opl.; th.y ... what maimer of 
man he is; they se. n0 w he looks, how he talks, and tha average 
judgment of the men in the community in which a man Uvea 1. a 
pretty sound one. We make a mistake if we imagine that nobody b. 
a judge of good sense unless he be an educated man or a profes- 
sional m^. Tha average man knows something about the capacity 
of men who offer to serve them, and th. av.rag. Judgment of th. 
average community as to wh.th.r a man i. an homaat mam and will 
b. an honest ..rvant is b.tt.r than that of mea who liwa in cloa.ts 
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and live in books and nover go out in the world and see the 
people. Therefore I shall not be surprised if we do com to the 
conclusion, when a state shall see proper, to elect the Senators 
by popular vote. If any man has had anything to do with public 
life he will tell you that the average Judgment of a mined crowd 
anywhere in this country, and where they hear the question dls~ 
cussed, is « very sound one. The people may be mistaken for a 
tine. They may be carried away by prejudices and excitement on « 
particular occasion. All that nay occur Just as ws individually 
will got out of tenner and make ourselves ridiculous, but i tt one 
time they will see the right of the thing and do what is right, 
and the great thing in our system of government here that does not 
exist anywhere else, that of all our freedom our Fathers had the 
wisdom to put checks upon us, cheeks upon hasty legislation, in 
the organization of two branches of the Legislature; cheeks upon 
mere major! ties, which! n temper and passion may sweep away all the 
landmarks. That cannot be done under our form of Government, 
and oa* of the best safeguards this constitution provides is in 
this he*** clause wherein it establishes a second branch of the 
Legislature to consist of two Senators from each Stats. Little 
Delaware has got as much power in the Senate of the United States 
as the great State of New York. Some think that ought not to be. 
Why ought not it to be? If it were not that way Delaware would 
not have assented to the constitution. Other small states woald 
not have assented to it. The object of that part of the consti- 
tution was to preserve the dignity and equality of the states. 
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Did you ever stop to think what would be ear condition if we had 
no states; if state lines ware wiped oat and wa had ana vast 
country hare, all power centered in Congress, with no local com- 
munities to determine their own local Matters. Did you ever atop 
to think what night be the condition of this country. Franca has 
got that to-day. She has a Republic in nana, but aha has got no 
states. Her Legislative department has complete legislative power, 
all they want to exerciae. That is not our condition. Wa hawe 
not got a vast centralised government whose power on every subject 
reaches from one end of the country to another. The larger field 
upon which legislation will operate Is outside of the government 
of the United States. We have got no vaat and centralised gov- 
ernment of the United states, and no power to go beyond certain 
things. The states handle all other matters. Thay regulate the 
subject of marriage and divorce and all police matters. And the 
object of this clause was to preserve that ays tern, and walla the 
Rouse of Representatives, with Members elected every two years, 
coming fresh from the people, represent the people, hare la a 
braneh of the Legislature that represents the states, and each 
one of them having an equal vote, so that this body was Intended 
as a cheek up<m the snore numerous branch of the Legislature. "Two 
Senators from each State* chosen by the Legislature thereof, " 
not for one year, bus for six years to give the Senator some as- 
surrance that he is not going to be displaced the next day or two. 
Let the Senator feel when he take* his teat that ha It safe there 
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appointments until the neat meeting of the Legislature. Congr..s 
meets the first Monday in December, a Senator dies i n January. 
Weil the Governor of that state, if the Legislature i. ao t in 
session, will make an appointment, which will be good until the 
Legislature meets. Well the Legislature*,-*, and they proceed to 
fill the vacancy, but they do not do it. The session cloaa. with- 
out the vacancy being fined. Doe. the man who ha. been appointed 
by the Governor go out, and is the .eat vacantt I b.liaw. the 
ruling of the Senate has been that it did. The appointment only 
lasts until the meeting of the Legislature. 

-No person shall be . Senator who .hall not haw. attain.* to 
the Age of thirty Year..- Why thirty instead of tw«ity-fiw^ It 
i. upon the idea that a man thirty year, old knew mor. than a man 
of twenty-five, and ordinarily he doe., and that additional five 
years gave a little more assurance of sound Judgment and reflec- 
tion, and as years are added to every man's lif. he becomes a 
wiser man. He learns to think twice before he speaks, and a. 
r«pr..enting a State-one of the states of thi. Union-he ought to 
be at least thirty years old. 

"And Nine Years a Citizen of the United Stat...- The idea 
was that until he had bean that long a citizen of the United 
States, *e could not be quite sure that he would not give up his 
citizenship and go bark to his own country. Iffvery man loves his 
native land, and the man who do., not is not much of a man. We 
are not to be surprised that a man coming to us from Burope should 
think of hi. native cematry. we low. ear »»««*• land, and we like 
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for six years anyway, and he therefore la embolden to think for 
himself , to think what 1. baat for his country, to be an faoneat 
man and not be always hunting about to find what la the popular 
whim of the hour. And whenever a measure la proposed In the 
House of Representatives, that body la bound to think, win this 
pass the Senate? Win the Senate agree to this without a—nd-ent? 
Put this in a shape now so that we will not lose the time, not hare 
this bill come back for amendment, and we have got to take into 
aceount the Senate of the United States, a body of men who are 
there for six years, and each Senator hawing one vote. 

Now immediately after the first Senate was assembled, the 
constitution required that they should be divided as nearly as 
might be into three classes. One class to serve for two years; 
one class for four years, and the last class for six years. How 
what was the meaning of that? Why there was great wisdom in it. 
It was to make it certain that at every regular Session of the 
Congress of the United States there should be a Senate, two-thirds 
of whom had been there before; one-half of that two-thirds had been 
there a 5 iven time, and the other half a less tine, but both had 
been there. They had become familiar with legislation. New.fresh 
blood— one-third— comes in at every Congress. It gives permanency 
to the body 5 and it gives the country whatever confidence would 
come from the fact that two-thirds of that body at all times 
were men who had had some experience in public affairs. If vacan- 
cies happen by resignation, or otherwise, during the recess of the 
Legislature of any state, the executive thereof ean make temporary 
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to go hack to the county where we ware born, -that county is dear 
to us,- and look at the school-house in which we went to school. 
We like to nieet our schoolmates. Our affections and hearts go 
out to that place. This constitution proceeded upon the idea that 
the man from Germany, or some other foreign country, would not 
cease to love his country. But if he should come here and had 
been nine years a citizen of the United States, why we could af- 
ford to trust him in the Senate of the United States. Re must 

also when elected be an inhabitant of the state from which he 

has been 
shall be chosen. There is some evasion of that clause, particu- 
larly within the last ten or fifteen years. Men sometimes claim 
to be an inhabitant of a state and get Into the Senate, who pass 
very little time In the state. They are elsewhere; they are doin e 
business elsewhere, and their interests are mostly elsewhere. This 
means a real inhabitant of the state. 

•The Vice-President of the United States shall be President 
of the Senate, but shall have no vote, unless they be equally 
divided," Of course the question was one of much consideration 
as to how the Senate was to be presided over, and a lueky sugges- 
tion was made that they had better give the Vice-President some- 
thing tc, «?o„ j.et the states stand there with their equal number, 
and have a man to preside over them who does not belong to any 
state, that is, does rot represent any state, and keep order and 
not vote only In nase of necessity. It is an ugly situation for 
any loty to be equally divided. How there if BOt provision that 

exists: "The Senate shall choose their other officers, and also a 
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President pro tempore, in the absence of the Viee-Prosldent, or 
when he shall exercise the office of President of the United 
States." If the President should die, the Vice-President would 
act as President, and the Senators would elect one of their 
Members as President pro tempore. Now there are questions that 
aroused a great deal of discussion. Suppose a President died; 
a Vice-President died; Who became President? Why the President 
pro tempore of the Senate. How it often occurred that the Pres- 
ident was of different polities than the President pro tempore 
of the Senate. Row that was an ugly state of things. If the 
people had elected a man President and sustained the part/ to 
which he belonged, why that party should have the control of the 
White House. If the President and Vice-President should die, and 
a man of opposite politics came into authority, the verdict of the 
people at the polls would be reversed. Row that has bean reme- 
died by a statute passed a few years ago, so that now a political 
party In the minority has no interest to be subserved by the 
death of the President or the death of the Vice-President, because 
now if the President dies the Vice-President succeeds of the same 
party. If the Vice President dies, why the President pro tempore 
would not become President. The Secretary of State becomes Pres- 
ident . If ha dies, the Secretary of the Treasury, and so on each 
head of a Department in the order in which those •epartmeats ware 
established. How it is absolutely certain when a political party 
triumphs at an election that party shall have control of the Gov- 
ernment for four years. So that a political party out of power 
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and wanting to be in power has got no interest in anybody dying. 
No contingency of that sort can arise. 

"The Senate shall have the sole power to try all Impeach- 
ments," What do you mean by Impeachment? 

That is bringing some charge against the actions of the 
party in violation of his authority. 

Well, for what may an officer of the United States be im- 
peached, and which of them may be impeached? 

The Senators and the Representatives may be Impeached. 
The President and Vice-President, All of the executive officers 
may be impeached. 

There is a little doubt as to whether a Senator can be im- 
peached, although the other part of your answer Is correct. 

"The President, Vice President and all civil Officors of the 
United States, shall be removed from Office on Impeachment for, 
and Conviction of, Treason, Bribery, or other high Crimas and 
Misdemeanors," Exactly what is the meaning of high crimes and 
misdemeanors the constitution does not determine. Tha amaation 
has fcearj raised as to whether a Senator is a civil officer. He 
is elected by a State. A Member of the House of Repreaantatlves 
is elected by bis District, but he represents his State. It Is 
in the po-war of either body to take cognisance of it. If it come 
to the knowledge of the House of Representatives that since the 
last adjournment, a particular Member of the House had been guilty 
of larcany, it coufo^oand Mm to the poaiteatiary or *««l«ra his 

seat vacant, impeachment i« a proceeding U *■* ***» •* • 

-14- 



prosecution. The senate tries impeachments. The Rohm fii„ the 
articles of impeachment. The House is the grand Inquest of the 
Nation to inquire,, The Senate cannot Impeach anybody by itself. 
When the House files articles of impeachment they present them to 
the Senate, and then the Senate Is constituted a quasi-eourt. It 
hears evidence; it hears arguments; hears the articles and 
charges made by the representatives of the people, Mow where to 
try it. If the President of the United States Is put on trial, 
the Chief Justice presides. Only ones has a President been tried 
and that was Andrew Johnson. And you will know that no man shall 
be convicted of impeachment except by two-thirds of the Members 
present. It puts it out of the power of a political party to put 
a man out upon a hare majority. Andrew Johneon was impeached by 
the House of Representatives for alleged high crimes and misde- 
meanors, and he was tried by the Senate, Chief Justice Chase 
presiding. There was a majority against him in the Senate, bat 
there were not two-thirds, and that happened which the framers 
of the constitution thought would probably happen, that there 
would b* some in that body that might not be influenced by party, 
and without casting any reflections upon the motive of the mm 
who voted m favor of impeachment, looking from this time baek to 
that, and reading the history of that period, I am safe in saying 
that alne-tsctha of the people of the country are prepared to say 
that it wus very fcrtunate for the stability of the government 
that the articles of Impeachment were not sustained, and they were 

net sustained because there were member, of the party who would 
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not be carried away by temporary excitement, but steadily held 
thair ground. Not that th8y cared a thing for Andrew Johnson. 
He was by no' means a particularly lovable man, but he was a firm 
nan; he was a courageous man; what he did was done ho doubt in 
deference to his convictions on political questions, but it was 
not a high crime or misdemeanor, these Senators thought, and they 
stood their ground, and prevented that calamity coming to the 
country of the conviction of a President of the United States. 
I believe all the m*n belonging to the prevailing party who re- 
fused to Join in those articles of impeachment have been called 
away except one, and one of them is still living and living in 
this c«ty, and I think that those who feel an interest in his rep- 
utation 3an point with pride to the fact that he had the courage, 
almost in a time of war, when it was difficult for a man to re- 
sist the tide or party feeling, that he had the courage to stand 
to his convictions and vote against those articles of impeachment. 
I allude to the Honorable John B. Henderson. 



»16* 



■■Ifl-V ♦'" 



§ 



Lectures on Constitutional Law by Mr. Justice Harlan (Continued) 



Movember 20, 1897. 

We had reached section 4 of article 1. There is no more 
important provision in the constitution than that, nor one about 
which there is a larger amount of ignorance, or none about which 
■ore unmeaning or senseless things are said. Vow look at the 
words of that section: "The Times, Places and Manner of holding 
Elections for Senators and Representatives, shall be prescribed 
in each State by the Legislature thereof; but the Congress may 
at any time by Law make or alter such Regulations) except as to 
the Places ef chusing Senators." With the single exception as 
to the places of choosing Senators. Here the broad power Is given 
to Congress at any time, in its own discretion, by law, that is 
by statute, to make or alter such regulations. That is, they may 
make and alter regulations as to times and places and manner of 
holding elections for Senators and Representatives, except as to 
the places of choosing Senators. Well this is very broad. *The 
manner of holding elections for Representatives. • What may the 
Congress of the United States do in reference to that? The aver- 
age man that never has read the constitution of the United States, 
and knows more about ward meetings than he does about the law of 
his country, and you meet him on the street and he will turn up 

his nose at the idea of the United States having anything to say 
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whatever about an election of Representatives in Congress. Why, 
he will tell you that that belongs to the states, and the United 
States has nothing to do with it. Well now, so it does belong to 
the states in the first instance, that is to say, they nay 
regulations. Here is the express power given to Congress to 
regulations on that subject, or to alter regulations Made by the 
states, end why is it that the United States as represented la 
Congress should not have something to say about the election «f 
Representatives in Congress. We wist not forget that a Hemmer of 
the Rouse of Represea tat Ives is not there simply as the represen- 
tative of the people of his district. He represents In a sense 
the whole country. He can make laws to bind the whole country. 
Therefore the people of the state of Illinois, for instance, do 
have an intsrest In the election of Representatives in Congress 
from the State of Mew York, because the men who are sent here fey 
the State of Hew York can assist in making laws to bind the whole 
United States. It is not to be entertained for a moment that any 
state of this union can act as it pleases in the matter of sending 
Representatives to Congress beyond the power of the United States. 
Why it Might be that laws of the most important character would go 
through the House of Representatives by the votes of a delegation 
from one state, with everybody in the country knowing that that 
delegation was sent to Congress by the meet transparent frauds 
practiced under the sanction of laws of the state. And hence It 
is, that a man who is returned by a state, as a member of the lowmr 
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prescribed by the state, presided over by the officers of the 
atate. They were all on the same tiek.t. The law of the state 
provided, that at the close of the pell the officer, of that elec- 
tion In each precinct should count the ballot, and they would put 
down on a piece of paper that -AB", candidate for Oovernor, 
received so many votes; -d- for Lieut.nsnt~<iover»cr, , many 
votes; and candidatee for Judges received so »any vote*, .t«. 
And the officers of the election at each precinct would sign 
that, and their duty, under the state law, was to fold up that 
paper and seal It so that nobody could see it, or temper with It, 
and send it to the proper officer at the county seat, where the # 
ballots would all be counted, and than on a particLr day be re- 
turned to the capital of the State to be examined. Mow it so 
happened that in a particular election held there that those 
ballots which had been sealed up were tampered with. The seal 
was broken, and this paper that contained the return of these 
elections, federal and state, had been tampered with. The s.al 
-as broken and somebody had altered the return, in regard to the 
election of the criminal judge in the City of Indianapolis, and 
then sealed up the paper again. There was nothing in the case 
Justifying the suspicion that any other part of that paper had 
been altar** or taapered with, but Mr. McCoy was Indicted in the 
federal courts, and was charged *ith the crime of having tapered 
with those returns, having broken those seals and altered the 
figures. Well he made the point m the federal court, and the 
Question was afterwards renewed upon writ of habeas corpus before 
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the whole United States, be fair and hoM*t, shall represent the 
will of the people. Can anybody's sense of right be shocked by 
the Idea that the United States ought to have sosm control over 
the election for Members of Congress of the United States. 

And they delegate to the Congress of the United States the 
power to make and alter regulations in reference to the tines, 
places and manner of holding elections for Senators and Represen- 
tatives, except in the one case to whieh I have rfmrrrn*. I 
grant you that unless It should become necessary, the Oongrees 
of the United States ought not, and need not, easrelse all the 
power It has on that subject, and all things considered it is 
best and wisest to leave those matters to the regulation of the 
different states In the belief that they mean to do what is right, 
and will do what is right, but it is well for the whole country 
that ev^ry state In this union is informed by this constitution, 
that if the time comes and it is necessary for it* power to be 
exercised, that in order that the seventy million of people in 
this country interested in the integrity of the national legis- 
lature may have honest, fair elections, subserving the will of the 
people, the power is here given to Congress to bring about that 
result. 

Now the next clause: "The Congress shall assemble at least 
once in every Year, and such Meeting shall be on the first Monday 
In December, unless they shall by Law appoint a different Bay.- 
Ton may think when you first read that, why was It necessary to 
put In this constitution the requirement that the Congress shall 
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ansembl? at least once <$very year? Well that was a provision sug- 
gested by the experience of England during many centuries, and the 
men who framed this constitution proceeded upon the idea which 
was a sound one, that the price of liberty is eternal vigilance, 
and that the surest safeguard of the people was by a consti- 
tutional provision to put It out of the power of anybody to in- 
fringe upon that liberty. What happened in England? Whan a King 
had all the money he wanted to carry on a war he didn't n«9d < 

Parliament. He would call Parliament together and get what money 
he wanted, and then Parliament would be paroled and he would not 
call It together. Sometimes as many as ten years would be passed 
without Parliament being called together to legislate for England. 
The King was running It his way and he didn't want to be checked 
by the act of Parliament. He had money enough for his purpose, 
and tbat was all he wanted. A great fight was made against that 
sort of thing, and in the end the law was passed which requires 
Parliament to be assembled once in every seven years. This par- 
liament now in existence may last seven years without a new elec- 
tion. At the end of that time there must be a new election. 
Well our Fathers thought that was too long a time, and said we 
will put it out of the power of any harm coming to this country 
by the want of any legislation by requiring that Congress *shall 
assemble at least once every year. The president has got nothing 

to say as to when they should assemble. Now there are some who 
often say in Jest, that the country is now safe because Congress 

tmm adjourned. They «et an idea that everything ia in danger when 
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Congress is In ••••ion, because of the everlasting talk that Is 
done there, and because nothing is dona, thay say. Veil the 
opinion of some is that there is too much done. How I have an 
old -fashioned idea that it is well to assemble at least onee In 
each year and talk, let then talk. It does not eost meh, except 
the cost of printing the Congressional Record, hut it gives an 
opportunity to people to have their say, as we call it , and to 
advance new ideas, as they deem then to be, and threw than out 
before the country. That does not do any harm. Many a nan would 
be mischievous if you would try to shut him up all the year 
round and not allow him to talk. He is quite certain if his 
opportunity of speech is interfered with that something is wrong. 
let him talk and he is satisfied. They can have their say and 
air their views, and that is net without ita value. This Congres- 
sional Record that we belittle so much, because we do not read it, 
contains a vast amount of information. It is these speeches of 
public men j these meetings of public bodies that educates the 
popular minds; that qualifies the average nan to understand his 
government, and know what is going on. He knows that he is a 
part of the country; that there is a responsibility upon him as 
a voter, and this assembling of the Congress of the United States 
every year prevents the possibility of combinations behind the 
scenes among bad men to overthrow the government. There is no 
danger if we have publicity of our affairs, if a statem*"" 6 ls 
made as required by the constitution of the expend ** urm * out of 
the public Treasury, and if people are alio*"* *** tallr andl •*prass 



their views, why the result is that at the en* of every year 
substantially everybody in this country is reasonably well in- 
formed as to what Is going on; what is designed, and what Is 
intended, -everything above-board; nothing concealed. Congress 
assembling each year, they can prevent any mischievous designs 
being entertained on the part of the President of the United 
States and his army of office holders at his side. But so far we 
have met with no danger in that regard. 

How the neat see t ion is that "Bach House shall be the Judge 
of the Sleet ions, Returns and Qualifications of its own Members, 
and a Majority of eaeh shall constitute a Quorum to do Business ;" 
I have already referred to the first branch of that section. She 
latter branch is "but a smaller Number may adjourn from day to 
day, and may be authorized to compel the Attendance of absent 
Members, in such Manner, and under such Penalties as eaeh House 
may provide." What was the necessity of saying a smaller number 
might adjourn from day to day? Why it was to prevent the possi- 
bility of there not being in existence a lawful legislative body. 
Here is a statute which says, Congress shall assemble on the first 
Monday in December. When the first Monday in December eomos, the 
Speaker takes* his place in the chair, and the roll is called. 
There are only forty Members present out of over three hundred, 
but there is the la**rfu! House of Representatives. Xhey cannot do 
business for they have not a quorum, but they can adjourn from 
day to day, and may compel the attendance of absent Members. How 
compel them* Suppose a man is way in California; may up in the 



Yosemita Valley, a lawful Member of the House of Representatives, 
and has net attended and refuses to attend. What may the House 
do, even this small minority? it ean order its Sergaant-at-Arm* 
to go to the Zosemite Valley and lay his hand on that win aad 
bring him here. That is what it ean do. May compel him. Well 
suppose, you say, he won't come. Well that Sergeant -at-Ars* can 
summon an officer to bring him forth, tot all the power a con- 
stable has. That is done to prevent the breaking up of the leg- 
islative branch of the government, and they may do that aad impose 
a penalty on the party for not attending as is his duty to the 
House of Representatives. 

"Bach House may determine the Rules of its Proceedings, punish 
its Members for disorderly Behaviour," Punish the*, u — Why in 
a way that may be consistent with our civilization. Put hi i in 
jail if he is guilty of misbehaviour, if a Member of the ^ouse 
should stagger into that body some day drank, that is disorderly 
behaviour. He can be fined by that body, and punished for that 
disorderly behaviour, is there a Member of that body who is not 
a fit associate for honest people? Is there a Member of that 
body who has been guilty of some conduct that ought to disgrace 
any man? Very well, that House has the power by a vote of two- 
thirds to axp el him. And no matter for what reason they expel 
him; it may be wholly unnecessary; it may be a wrong one; it may 
be one unjust to the man, but if the House exercises its power and 
expels him, that is the end of it. No court has authority over 
that House of Representatives to compel the. to receive -AB* *« a 
Member of its body. _xo- 
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th. conaant * th. g o„er„.d, and ta . goWlM . nt „ ^ ^ 
«my 11.. in publicity attain, all _ u .„ ^ .^ 
■tat... Ih .r.ror. thta Journal u „ D . ^.^ ^ 
paopla M y ... ^ th9lr R . pp . BTOtatlTM h _ ^ ^ 

PI. or a particular district „ay ... pr. el .. ly ^ „,„ 

*- their „i.„, and „ h8th9r „ r ^ ^ ettght ^ ^ ^ J^ 

*n« the Yeas and Kays or th. u~*,.„ „, .,„,„ 
"mention shall at th. n- . "war Hou.a on any 

entered on th. Journal » The. .. "••»*, a. 

b..„ aaggaetad b y „ i,^,. 

human natura. i have >...„ "enge or 

* nave bean nyaeir ortan on th. « 

•• - -«- ... «, ^ th . ^ ^ £ >— ; - — 

7ou would suppose froa th. «. „ * "^ 

**««« rroa the thundering v BM f », o4k .. 

sustained h„, * th ® a »*i«n was 

tainaa, but eoraebody would call for . dlvlslon He , 
for 1-^ . "▼i»ion. He would call 

ror the Ay es a„ d „ 

".and the rote would be taken and aa.tr «* 
Repreaentativ. »»,« u —»•« mm many a 

native who has aaid Ye* before tha M n 

•» eiore the roll was called, voted 
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Nay when the roll was called. He did not intend to allow SODJ e 
man in a back district that wanted his Beat to be able to say in 
the next election, and prove it by the Journal, that he had voted 
in a particular way, and therefore he would vote Nay. And the 
object of this provision was to compel Members of the House to 
deal openly and fairly with their constituents; have no secrets 
in public affairs. If you do a thing let the record show it. 
Bo not be ashamed of it. 

•The Senators and Representatives shall receive a Compensa- 
tion for their services, to be ascertained by taw, and paid oat 
of the Treasury of the United Stat... - That 1. a provision of 
Tery great eona.qu.noe. Ho Member to-day of the «»glld| 1 *»*- 
li.rn.nt receives any compensation from the 8 ov.r>«nt of Bngiand 
for his aervlces. The Berber, of the Houae of Lord., a graat many 
of the-, or most of them, are able to w their <nm „y, «„ a tho .. 
•ho era hard up get their c«,an«,tlon la the honor which thay 
aeppoa. comes fro. the titles which they enjoy, and ami*, ,»« 
fro. .omebody elee, that they didn't earn, bat even ««*er. of the 
Bona, of Commons get no oo-penaatlon. Th.ra „, u^ m of the 
*>»ae of Common, to-day too poor to pay thalr ow board bill, i„ 
th. city of !„„«„„, „, th . y „„ Mmut ^ th< mtt ^ ^ ^^ 

ooatrlbatlon. among their eon.tltu.nt.. *,, .. proceeded In this 
coaptation upon a different Id... g.pp ., tlult „ s „ ot ^ 
no. of th. c.natltatlon. It aould be a good d.al ..„ .„ than 
it ... that th... public position. ..mid b. fill*, B y t**. that 
b.™ been bleed w lth thU terM ., go4fc ^ ^ ^ ^ 



ble of serving their country would be kept eat of public life 
altogether, The country would be deprived of their services. 
The fact ls f stating It broadly, that throe -fourth*, I do sot 
think I overstate it when I say that the large majority of the 
statesmen that have served in the Senate and Souse have lived veil 
and died poor. While I say lived well, I do not mean extravagant, 
but it took all that they received from the Treasury to pay their 
expenses while in public life, and large numbers of then died in- 
solvent. They wade no money while they were la public life. f&*y 
didn't know how, a great many of them, to make money. (Laughter) 
How I don't mean to say that anybody teas. Veil why should not a 
man be paid because he is a servant of the public? We compensate 
our Senators and Representatives in a moderate degree In order 
that they may give themselves to the service of the country, and 
If that were not the rule it would have occurred in the history 
of our country that we would have lost the services of some of 
the greatest men that have figured in all our history. And ws 
pay them little enough. Ho Senator, except upon the utmost 
economy, can get along in the City of Washington, make ends meet 
at the close of each year, upon the salary he gets. K© Represen- 
tative can do it, or very few can. Well you ask if that is so, 
why do they remain in public life. I cannot tell, except from 
the feeling of the ambition that is planted In the breast of every 
man to live after he is dead and gone in the memory of his fellow 
citizens. I can understand why a man may be willing to give his 
whole life, and lead a life of poverty and self-denial if by so 
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doing he earn matte a great name in bis country. That Is true of 
oar profession. There are very few lawyers that have the gift 
of money making. There are very few lawyers that lay tip large 
estates, and when you find the lawyer who loves money bettor than 
he does the practice of fUs profession it is absolutely certain 
that he never makes a great lawyer or a good lawyer. Compensa- 
tion here provided for by the constitution, or the direction to 
make compensation, is upon the idaa that the public must not be 
deprived of the services of worthy men net ble.ee d with this world's 
goods who are willing to serve their country, and if that ware 
striekon out and no mode provided for the payment of Senators and 
Representatives for the time and labor that they give for the 
benefit of the public, our nation would be in sorry condition, and 
the result inevitably would be that both of those branches of 
eongrese would fall into the hands of men who had more noma? than 
they had character or brains. 

•They shall in all Cases, except Treason, Felony and Breach 
of the Peace, be privileged from Arrest during their Attendance 
at the Session of their respective Houses, and in going to and 
returning from the same;- The object of that is to protaot them 
from arrest so that they may be at their posts daring the 
sessions of Congress to discharge their duties to the public. 
fecept, however, in cases of treason, felony and broach of the 
peace, for which they may be arrested, -and for any Speeeh or 
Bebate in either House, they shall not be questioned in any other 
Plaea.- That does not mean that you may not eritleiae a speech 
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made by a Senator or Representative In debate. That does not 
mean that you may not in friesfdly conversation with him, tell him 
you disapprove of what he has said in his speech in the Souse to 
which he belongs, but it means that he shall not be held respon- 
sible to anybody for it. And why is that? Suppose a Member of 
the Senate or Rouse when he arose in his place was apprehensive 
that he might be sued by Tom, Biek or asrry for what he might say. 
Here is a claim that is preferred against the United States, that 
is up for consideration in either Boas*. There Is the evidence. 
The Senator or the Representative who s peaks oa it, hawing ex- 
amined it, says that claim is a fraud, and that man who has made 
that affidavit is shown by other evidence in the case to have 
been guilty of perjury in making that statement. Ro matter what 
observation he may make apon the matter pending before the Rouse, 
has the right to make, you shan't arrest him for it in the court 
or question him about it in any proceedings. That was Intended 
to give assurance to the Senator or Representative that the people 
did not wish him to withhold his expression of views,- to re- 
frain from saying what he ought honestly to say. They assured him 
by that provision, you shall be untrammeled now. Speak out your 
mind; tell your honest conviction; say what you choose about this 
public measure, for and against. You may do so with impunity, that 
you shan't be questioned in any other place about it. 

"No Senator or Representative shall, during the Time for which 
he was elected, be appointed to any civil Office unri*r the author- 
ity of the United states which shall have been created* or the 
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■.clement, whereof shall have been eneree.ee during such time; 
^ no Person holding any Office under the United State*, shall 
be a Member of either House during his Continuance in ©ffiee." 
How the first clause of that means this. Here is a proposition 
pending in Congress to inerftase the salary of the Ambassador to 
Bagland to twenty thousand dollars a year, and it prevails and 
becomes a law. Now that constitution says that no Senator or 
Representative shall be appointed to that office during the term 
for which he was elected as Senator because the emoluments were 
increased during that time. If a Senator is thinking that when 
he increases the emoluments of a particular office he may secure 
that office from the President of the United States, he is mis- 
taken, and sometimes men of the very highest character are misled 
in that matter not thinking of this provision of the constitution. 
One of the most estimable Senators we have had for many years, 
Mr. Ransom from North Carolina, was made Minister to the <*ovem- 
ra ent of Mexico, and he entered upon the discharge of his duties. 
When the first pay day came around, the Comptroller of the Treas- 
ury says, I cannot pay x«*. I cannot pass this claim for the 
salary of Minister Ransom, because the emoluments of that mission 
were increased during his term as Senator, and the constitution 
said he was ineligible to that place. So he didn't get the 
emoluments. He had to ho reappointed after his term as Senator 
expired bofore he could lawfully hold the office. The idea was 
that the Senators and Representatives must be in a condition of 
impartiality when they passed upon measures of that sort, and 
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that raiaoved the idea that they might raap profit by their own 
vote. Of course Senator* Ransom ntsvor thought of such a thing at 
all when he voted. He voted, as did all the other Senators, as 
they ought to. have years j^o, to increase that compensation. 
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Lectures on Cone ti tut ional Law by Mr. Justice Harlan (Continued). 



Baeember 4 T XB97^_ 

In consideration of Article 1, I had passed over one Hatter 
without giving you the reference to the authority upon a question 
of considerable interest in these later days, and I want to go 
back to that for a Moment. 

Section 5 of Article 1 says, that a majority of each House 
shall constitute a quorum to do business, and the question arose a 
few years ago in Congress here as to what was a quorum to do bus- 
iness; what was a quorum sufficient to pass a law. Sow let me 
suppose in round numbers that there are three hundred Members of 
the House of Representatives. One hundred and fifty-one of those 
, Members would constitute a majority. Well the House is in Session, 
the Speaker in his place, there are a lot of Members in their 
places, and the question arises whewher or not there is a quorum 
there to do business, and they rise in their places. The Speaker 
will say "Those in favor of the passage of this resolution will 
rise to their feet." Well he counts one hundred and fifty-ona men 
there standing. He sees them all with his eye, and says there is 
a quorum present and we will proceed to business. Well a bill 
comes up. The half of one hundred and fifty-one is seventy-six* 
a little more than half. Seventy-six vote for the law and seventy- 
five against it. Has that law passed the House? Yes. There was 
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in any view of it one hundred and fifty-one sen there, a majority 
of the House to do business, and a majority of that number will b* 
sufficient to pass a law or pass a resolution or t© enact a stat- 
ute as far as that House can act. Well now let us suppose that th. 
Speaker is required to count whether there is a quorum there or 
not with which to proceed to business, and seventy-six have been 
on their feet at his request, and he counts them. Well he knows 
that seventy-six is not in itself a quorum t© do business. But 
here are seventy-five men in their seats in the House. They do 
not rise. If the Yeas and Nays are called they do not answer. 
You cannot make a man answer. Are they present under the consti- 
tution to be counted as a part of the quorum* If a resolution is 
voted on and seventy-six vote for it, has it passed? Well the 
Speaker says "Yes, there is a quorum here.* »H©w do you. know?" 
some man asks. -Why I see them," Some man will rise in his place 
and say, -Mr. Speaker," and he recognises Mr. Jones of Missouri, 
I suppose. "Do I understand that you have counted me as a part of 
this House, as a part of the quorum to do business?" "Yes, I have 
counted you." -I wish to inform the Speaker of the House that I 
am not here." "But," the Speaker says "you are here. I see you. 
You are Mr. Jones of Missouri, are you not?" "Yes." "You were 
elected from the First District at the last election?" "Yes." 
•You were sworn in as a Member of Congress from that state?" "Yes." 
"You are sitting In this seat here by virtue of your privilege as 
a Member of the Rouse of Representatives?" "Yes." "That is all 
I want." "But T am not here. -I must not be counted." "But you *** 
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will be counted," says the Speaker. "You are here in this House. 
If you don't want to be counted you ought to have gotten out so 
that I could not see you, but you are sitting in this seat by 
authority of law and because you are a Representative from Mis- 
souri, and you are present in the place appointed by law for the 
transaction of public business. Therefore I eount you," and he 
counts seventy-five men and adds up. fhere aire one hundred and 
fifty-ono ra&n t a majority of the House. 

How I can see how a very serious question might arise. I can 
put an extreme ease, it Is not so easy to answer. Let us suppose 
that in point of fact there are one hundred and fifty-one sten in 
the House, and when they call the Ayes and Noes, the Speaker ha© 
counted one hundred and fifty-one men there, a quorum, a majority 
of those elected, a quorum sufficient to pass that resolution, and 
the roll is called and two men vote for the resolution and one 
against it. All the balance keep their mouths shut. How has 
that resolution passed? Well perhaps it has. It is passed by a 
taajorlty of those voting and there is a quorum there to do bus- 
iness. Well now I express upon this supposed ease no decided 
opinion, but yon will find that question very interesting to 
etudv, and take, therefore, a minute of the case of the United 
States against Ballin, where you will find that subject considered 
by the Supreme Court of the United States, and the opinion delivered 
by Mr. Justice Brewer. It is in 144 United States, page 1. 

Well now there is another matter that I had pretty nearly 
passed over. I had only suggested it at our last meeting. "All 
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bills for raising revenue shall originate in the Bona* of Repre „ 
sentativee; but the Senate may propose or concur with amendments 
as on other bills. - Now no decision of the Supreme Court of the 
United States has ever laid down a rule by which you are to de- 
termine in every case what are bills for raising revenue and what 
are not. At the last term of the Supreme Court a question arose 
in a case whether a tax imposed upon the circulation of notes of 
National banks was a bill for raising revenue, the point was at- 
tested to be raised in the case in a suit, tn*t a bill was never 
constitutionally passed because it originated in the Senate, or 
because the important part of it was adopted in the Senate. -There- 
fore-, the litigant says.-it i s not a part of the law of the land. 
Tt should have originated in the House of Representatives." We 
held that that was not a bill for raising revenue under the mean- 
ing of the constitution. It was under an act passed for the pur- 
pose of establishing a currency of the United States. And this 
thing of a tax upon the banks was an incident to that object. 
ICow ever 8 i nC e the foundation of the Oovernment there has been 
discussion and contests among statesmen as to whether a tariff was 
a bill for raising revenue. Well undoubtedly it is in a very 
large sense a bill for raising revenue, although its purpose may 
be something else, or its purpose in part may be something else. 
You have got to have these laws for raising money with which to 
ru = . the Government. These may *« called bills for raising 
revenue. When the Wilson bill was passed in the last administra- 
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tion of Mr. Cleveland it got to the Senate, and it ta« there so 
mutilated that Its father dWn't know It. Several hundred amend- 
ments made to it. Whole sections stricken out and a new tariff 
substituted for It which finally got through. Wall now It has 
always been contended by sons in the Senate that the business of 
the Senate was to take the bill as it came from the Souse sub- 
stantially. They will admit the right of the Senate t© amend, but 
they say it mast be an amendment, not a substitute, and when, 
therefore, that is their argument, a tariff fe*U comes from the 
House complete in itself, and the Senate has a scheme of its own 
and it substitutes a hew bill for the House hill, they say that is 
a new measure, that that is a bill raising vvmmm and it cannot 
originate in the Senate. Well now you saw from the wary nature 
of things how vry difficult it is to determine a question of that 
sort. When do you make a new bill; what is fairly said to he a 
new bill, and what is fairly said to be an amendment to the hill 
which originated in the Rouse. The question has a***r reached the 
courts, and if it did the probabilities are that the courts would 
have to have a very gross ease in order to determine. Wow you 
may ask youraelf ,what Is the use of that provision? What does it 
matter where a bill originates for raising revenue? The consti- 
tution says it has got to go through both Houses. It has got to 
receive a majority of the votes of both Houses, end it has got to 
receive the * 9P rm*l of the President. What does it matter whether 
it originates In the Senate or House? Wail the reason in the con- 
stitution Is not difficult to understand. It came from Hngland. 
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It case from the struggles la England between fit* King on one aid* 
and the Immediate representatives of th# people. There la one 
branch or the Legislature that la euppeaed to represent the peo- 
ple, and that is tha Houaa of Commons, and tha right of tha Bowse 
of Common* to originate bills for revenue which impose taxes was 
tha club which tha people through their representatives held la 
their hands ao as to bring tha King and tha tarda and titled 
people to accept and to adopt measures that ware eaasntlsl to the 
liberties of the people, and the principle was settled any back 
yonder in the history of England that no tax could ha laid upon 
tha people of England except with the consent of Pari 1 sewn t, and 
that all hllla to impose Urn** must originate in tha Houae of Com- 
mons, because the Members of that body immediately aajaa freai the 
people, they represent the persons who are to be taxed, and there- 
fore no tax shall be laid except with tha consent of the House 
of Commons. Often It occurred in the history of Hnglaad when a 
King wanted to have this or the other thing, wanted to carry on a 
little war across the Channel, or other ambitious schemes, he could 
not get along without troops, and he could not have troopa without 
he had money to clothe, feed and pay then, and he asked for the 
appropriation of money. Time and again the Houae of Commons said, 
we will give you this, provided such things are done, such and such 
additional guaranteea for the lifs, liberty and property of the 
people are assented to by you, snd many of the beat privileges 
enjoyed by Rngiand to-day have been wrung frost the Kings of England 
by their rights to resist the imposition of any tax without their 
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consent. Now that was transferred to our constitution here when 
it said "All billsfor raising revenue shall originate in the Rouse 
of Representatives ." Why in the House instead of the Senate? 
Because the Senate represents more Immediately the states, and the 
Representatives were fresh from the people, were closer to the 
people, and unless the House originated the bill It could not be 
passed. How there is a vast deal of learning upon that subject, 
and the intelligent lawyer does not wish anything worth reading 
bearing upon great questions of the sort to escape his attention, 
and therefore I suggest to you to take a note of 126 Massachusetts, 
page 557. How as I have had occasion heretofore to say to you 
they have a system in Massachusetts that does not prevail in any 
other state, or in not more than one or two, to the effect that 
when either branch of the Legislature of Massachusetts .has a bill 
before! t, and the question is raised , is this bill constitutional, 
of is this section constitutional under the constitution of Mas- 
sachusetts, why that branch of the Legislature may submit the 
question to the Justices of the Supreme Judicial Court of Massa- 
chusetts and they may examine it and answer it. Mow this is an 
opinion of the Justices of the Supreme Court of Massachusetts 
addressed to the Senate and House of Representatives, wherein the 
question was propounded under the constitution of Massachusetts 
whether a bill appropriating money from the Treasury of the Com- 
monwealth is a money bill which must by the constitution originate 
in the House of Representatives. How there the Judges discuss in 

the light of all the authorities as to what, under the constitution 
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of Massachusetts is a money bill. Rev the learning there dis- 
played what Is a bill for raising revenue under the constitution 
of the United States. That is a vry long and elaborate opinion, 
signed by all the Justices of the Supreme Court of Massachusetts, 
and iay understanding is that the bill was prepared by a present 
member of the Supreme Court of the Vailed States* formerly a mem- 
ber of the Massachusetts court, Mr. Justice dray. How you will 
find in that the whole history of this question of revenue bills 

in this country and England. If there is any other authority on 

know 
this subject I do not ns, outside of those referred to in that 

case* - 

Now passing to the next clause of Section 7. "Svery bill 
which shall have; passed the House of Representatives and the 
Senate, shall, before it become a I*w, be signed by the. President 
of the United States." Bvery Member of the Senate and every 
Member of the House of Representatives may concur In passing a 
particular measure. That may appear at large upon the journal 
of both bodies. Is it a law when you show that alonef Mo. It 
shall ba presented to the President of the United States. That is 
an essential prerequisite. "If he approve he shall sign it, but 
if not he shall return it, with his objections to that Rouse in 
which it shall have originated, who shall enter the objections at 
large on their journal, and proceed to reconsider it. If after 
such reconsideration two-thirds of that House shall agree to pass 
the Bin, it shall be sent, together with the Objections, to the 
other House, by which it shall likewise be reconsidered, and if 
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approved by two-thirds of that House, it shall be cone a Law. But 
in all such Oases the Votes of both Houses shall be determined by 
Yeas and Nays, and the Names of the Parsons voting far and against 
the Bill shall be entered on the Journal of each House respectively, 
Therefore, when the President, if he vetoes a bill and it appears 
from the journal of the Senate and House, to state it generally, 
that each House passed the bill by a two-third* vote ©war his head, 
it does not by that become a law, because it says that the bill 
"shall be determined by yeas and nays, and the manes of the parsons 
voting for and against the bill shall be entered on the Journal 
of each House respectively." "If any bill atoll not be returned 
by the President." Those wise men did not intend to leave it in 
the power of the President simply by keeping hie mouth shut to 
defeat the bill. On the contrary they said "If any hill shall »©t 
be returned by the President within ten days (Sundays excepted) 
after it shall have been presented to him* the same shall ha a law* 
in like wanner as if he had signed it, unless the Congress by their 
adjournment prevent its return, in which case it shall not ha a 
law." Many and many statutes you will find la the rmwe** of the 
State Department and published volumes have a minute at the bottom 
put there by the Secretary of State, "This bill not having ©sen 
returned by the President to Congress within tan daya is a law." 
So that it is not in the power of the President of the United 
States absolutely to defeat the will of the bill* by silence. 
Bow the first idea *hat will ecear te you, the first question 



will put to yourself is, why give the president the power ta vewa 
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a bill at all? If the Representative* of the People in the Bon at 
of Representatives, and the Representative* of the States in the 
Senate agree— have a majority of each Bouse—that «uch aad euch a 
thing ought to be a law of the United State., why let the Praaldent 
say anything about it? That queation waa propounded a great many 
yeare ago, and it waa the basis of many an argument mode by viae 
and patriotic men against the exercise of the veto power by the 
Preeldent. We now hear, we hear it at tale day, vita a smile upon 
our faces, some speeches made aay slaty years ago in the Senate of 
the United states, or seventy years ago, by aaoh men aa Henry Clay, 
arraigning Andrew Jackson as guilty of moral treason tmr vetoing 
aa act of Congress. Mr, Clay contending, with great show of 
authority, and perhaps of reason at that time, that it was never 
contemplated by the constitution that the President of the United 
States should stand in the way of the execution of the tlU of the 
people of the United States, unless the law presented to him waa 
in violation of the conatitution of the United Statea. «eil now 
one answer to that is, that that i. scarcely a amffioiamt raaaon. 
That was not the whole reneon, because there were the court.. 
They could put their foot upon an unconstitutional law, «* the 
f ramers of the conatitution did not intend to narrow the veto 
Power to the case i„ vhich the law waa invalid, and a. there were 
no restrictions upon the President nobody eomld .it i„ Judgment 
upon him. He could sign a bill or not a. he plausad, and for any 
reasons that sugge.ted the— ive. to him a. proper. He was not 
bound to account to anybody, it i. a good legal veto of a law for 
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the President to send a message to the House in which the bill 
originated and say that "I have not signed this bill because it 
does not meet my approval," and give no other reason. Ttmt is a 
legal veto. It is enough to stop that lav, unless two- thirds go 
over it. A great many thoughts now may occur to as for and 
against the investiture in the President of the United States 
with power to veto an act of Congress. Some have gone tea far, 
doubtless some have vetoed very often when it was not expected 
and when the play was not worth the oandle. Baring £r. Iliove- 
land's two terms he exercised the veto power in eight years' ©ftener 
than it had been exercised in all the past history of the Govern- 
ment. In some instances he felt called upon to veto a pension 
bill that would give $8.00 or #10.00 a month to some widow whose 
husband had died in the war. Now I refer to that not for the 
purpose of criticising him, because it may have been that pension 
was granted under such circumstances as would make a had precedent. 
That is the ground upon which he put it, but all things considered, 
it is one of the safest things of our future, in my J udgme nt, that 
that power of veto rests with the President of the United .States. 
You say it sometimes defeats the will of the people. So It does, 
but this constitution says if two-thirds of you gentlemen in the 
House of Representatives say this ought to be law, and two-thirds 
of you gentlemen in the Senate of the United States say it ought to 
be law, it will be law notwithstanding the veto Of the President, 

but if you have not got that majority in each House for the 

r. 

measure, why there is ground to say that there may be doubt about 
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It, and let the President? veto delay it a while. We are never hart 
in this country for the want of legislation. A bill may fail at 
one session, but the country will survive, and if a veto Is wrong, 
if it rests upon grounds that are insubstantial, the natter is to 
be examined at the next election before the people. The newspapers 
discuss it, and at last the popular mind will reach a judgment 
that is safe. I know it sounds harshly in the minds of a class of 
people that get up at twelve or one o? clock in the day for break- 
fast; those fellows that go yawning to breakfast at one o'clock say, 
■Who are the people? What do they amount to? What do they know 
about it?" Well it is quite sufficient to say, Judging by the 
experience of the past, that the popular mind of this country is 
pretty apt to reach a sound conclusion in the end. Luckily for us 
we have got a government that cannot be swept off its feet as other 
governments are by the decision of one branch of the Legislature. 
We have a- government that is a check upon ourselves. The Bouse 
of Representatives may go wild, but the Senate may not go wild. 
They both may go wild, but the President of the United States nave 
a level head for the time being. Then the papers talcs up the 
question, and the result is, -that has bean the experience in this 
country,- that the popular Judgment at last has got it oa a sound 
basis, and therefore no wise man of this day proposes to take that 
veto power from the President of the united States. The question 
has often arisen as to whether a particular statute in the statute 
book is a law of the United States. You go Into a lawyer's office 
and find the statutes of the United States. Tou tarn and look at 
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the Senate, Speaker of the House of Representative* and President, 
on file in the State Department, and published by the State Depart- 
ment. " "Why, "said these importers, "turning to that act I find 
here a certain provision or two. That provision, that section, 
was never passed by either the Senate or the House of Refreaenta- 
tives." "How do you know that?" "Why I have looked into the 
Journals of the two Houses. That section was not in the bill as 
passed. That section never was offered or voted on by either 
House of Congress. Congress of the United States never assented 
to that as a part of the statute of the United States, and there- 
fore an act which contains that is not an act passed by the Con- 
gress of the United States, and I prove it by referring to reports 
of committees and the proceedings of the two Houaas. Therefore" 
he says "the whole law is void." How in the ease of field against 
Clark, 143 United States, 649. I have some little embarrassment 
in asking you to read the case because I wrote the opinion, bat 
as it is the only case covering that precise ground that we have 
had in our court, and as it has received the unanimous apinlon 
of the court, I therefore refer you to It. How in that case this 

was said: 

"The signing by the Speaker of the House of Representatives, 
and by the President of the Senate, in open session, of an enrolled 
bill, is an official attestation by the two Houses of such bill as 
one that has passed Congress. It is a declaration by the two 
Houses, through their presiding officers, to the Pra»*t»ntj that 
a bill thus attests** has received, in due fo«, the Sanctis* of 
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whether :h, act, so auth«.Uc.t.4, 1. in confomit, with th. con- 
stitution. 

"TIT la adnittad that an enrolled act, thus authenticated, i. 
sufficient evid.no. o«3fil. -nothing to the contrary appearing upon 
its face-that it passed Congress. But the contention is, that it 
cannot be regarded as a la* of the United states if the journal of 
either House fails to show that it passed in the precise fom in 

*hich it was signed by the presiding officer, of the two Houses 
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and approved by the President. It is said that, under any 
other view, it becomes possible for the Speaker of the Rouse 
of Representatives and the President of the Senate to impose 
upon the people as a law a bill that was never passed by Con- 
gress. But this possibility is too remote to be seriously con- 
sidered in the present inquiry. It suggests a deliberate con- 
spiracy to which the presiding officers, the committees on en- 
rolled bills and the clerks of the two Houses must necessarily 
be parties, all acting with a common purpose to defeat an ex- 
pression of the popular will in the mode prescribed by the con- 
stitution. Judicial action based upon such a suggestion Is 
forbidden by the respect due to a co-ordinate branch #f the gov- 
ernment. The evils that may result from the recognition of the 
principle that an enrolled act, in the custody of the Secretary 
of State, attested by the signatures of the presiding officers 
of the two Rouses of Congress, and the approval of the President, 
as conclusive evidence that it was passed by Congress, according 
to the forms of the constitution, would be far loss than those 
that would certainly result from a rule making the validity of 
congressional enactments depend upon the manner in which the 
journals of the respective Houses are kept by ths subordinate 
officers charged with the duty of keeping them. • 

How you will find in that opinion refeeeacs to a number of 
state decisions. 

How that brings me to Section 8, which I will only open to- 
night and not go much at large in it. That section is one of the 
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weightiast in the constitution, and we will proceed with it as de- 
liberately as we may, because most of the contests that have here- 
tofore arisen in this country have been about the powers of the 
Congress of the United States. We have finished certain clauses 
only about the legislative; its organization, its composition, its 
mode of proceeding, and now we cose to consider what are the powers 
of Congress. They are here defined, and yet that is not the right 
word to use. They are enumerated. If a man puts to you the ques- 
tion, can Congress legislate on this subject, naming it. Well you 
ask yourself what does the constitutioa say on that subject. Let 
me go to the instrument itself. You cannot say that Congress can 
legislate upon that subject simply because It ought to d© so; 
simply because you think it would be best for the country if it 
did. Let me repeat what I have heretofore said, that this consti- 
tution is the power of attorney from the people of the United. 
States to the Government of the United States, to the Congress of 
the United States. Unless you can find some clause in the con- 
stitution of the United States, properly construed, that authorizes 
the Congress of the United States to legislate upon any named sub- 
ject, then the conclusion must be that Congress cannot legislate 
upon that subject, and if it does its act is a nullity. It is 
void. What you call a statute of Congress in such a case is not 
law. It is not simply voidable when declared by the courts, but 
it is void from the start, and that every man is presumed to know 
when ha reads it. 

"Congress shall hav- power to lay and collect Taaes.* The 
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Congress under the old Articles of Confederation had the power to 
lay taxes. It had the power to call upon the states to Tarnish 
money. If they did not furnish it, the Congress was at the end of 
its rope. The power to lay taxes would amount to nothing unless 
there was the power to collect. 

"Duties, Imposts and Bxcises." If you will turn to the con- 
stitution you will see after the word "Excises" a comma, and there 
would be ground from the mere existence of that comma, perhaps 
from grammar, to say that the *l»0»er to lay and collect taxes, 
duties, imposts and excises'* was without restriction *« the ob- 
jects for which thase taxes may be laid; that if the government 
of the United states chooses to impose a tax it may do a©, and no- 
body has a right to inquire into the purpose for which it is im- 
posed. But you will not find any act passed since the constitu- 
tion that does not Indicate the object for which it was passed. 
Now all agree that two words should be inserted there Just after 
"Excises" to get at the meaning of the framers of the constitution, 
so that it will read "The Congress shall have power to lay and 
collect taxes, duties, imposts and excises, in order to pay the 
debts and provide for the common defence and general welfare of 
the United States." Has Congress the power to lay a tax to pay 
the debts of some charitable institution, or the debts of some 
state? No. Tt is to pay the debts and provide for the common 
defence and general welfare of the United States. doas the United 
States owe n debt? Well if so, here is power in the Congress «f 

the United states to lay taxes to whatever amount may be necessary 
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to pay that debt. "To provide for the common defence." What do 
we ir.ean by the common defence? Why it is the defence that will 
be given to the whole country. Whoever assails the United States 
knows from this instrument that there is behind the United States 
the power that is conferred upon seventy million of people to bring 
to its support the whole property and wealth of the country in 
some form in order to meet that common enemy. The states before 
this constitution had to depend xp> each one tjgttp 1§# ©wa resources 
for its defence. Massachusetts was not bound by law to come to 
the defence of Virginia, or Virginia to tlte $•£•£## of Massachu- 
setts. Not bound by law, but under this instrument every foot of 
the soil of the United States is a part of tha United States when 
the question of the defence of that territory Is involved. There- 
fore if any foreign power should invade this country, should in- 
vade Texas for instance, Texas could meet the crisis with her own 
resources if it was necessary for her defence, but the President 
of the United States, if he saw that Texas was invaded would act 
upon the theory, not that the State of Texas was invaded, but that 
the United States was invaded, and the whole power of the United 
States would be behind him, although there might be nothing else 
except the invasion of that one state, and the assault upon the 
territory of that single state is an assault upon the whole United 
States and there is no limit placed upon it,. Shall it be one per 
cent or two per cent? The constitution does not say. That is 
left to the Congress of the United States to determine. How th#re 

are some words here which have given occasion to some extravagant 
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notions by some of the statesmen of this country. In order "to 
pay the d^bts and provide for the common defence and general wel- 
fare of the United States." Therefore it is the view of some 
that the government of the United States may lay a tax for any 
purpose which in any fair sense involves the general .welfare of 
the United States. Therefore, some argue that the Congress of the 
United States can lay a tax for the purpose of maintaining orphan 
asylums in every nook and corner of this country. 
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Lectures on "Constitutional taw by Mr. Justice Harlan (Continued), 



Decembe r 11, 189 7. 

We had commenced at our last meeting to consider the clause 
of the constitution which defines the powers of the Congress of 
the United States. In many respects that is the largest and most 
important part of our constitution, because it enumerates the 
powers possessed by that branch of the government from which 
emanates the laws of the United States. Naturally the first 
subject embraced by the clause enumerating the powers of the 
Congress of the United States is the subject of taxation. It is 
not too much to say that without that clause of the constitution 
of the United States, our government would be a rope of sand; it 
would not be worth preserving; it could not be preserved. That is 
at the very basis of every live government. If it has not the 
power to tax; if it has not the power to raise money, why the 
remainder of its powers amount to nothing; they are mere recommen- 
dation. Without money the government could not last a day. You 
have got to pay the expenses of that government, and those expenses 
include a vast number of items. You have got to pay the officers 
of that government; you have got to pay the men who pass these 
laws; you have got to pay your debts, the debts of the government, 

and the power to lay and collect taxes to pay the debts of the 
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United States is one of Immense consequence every way. You go to 
a bank to-morrow here in this City, and you propose to borrow a 
thousand dollars. You may give as your sureties men worth a half 
a million, or you may deposit as collaterals seeurities worth ten 
times over the amount you propose to borrow. The bank will charge 
you certainly five, and probably six per cent interest, "lay, 
certainly," they say, "We will loan you the money," and you give 
a note payable sixty or ninety days after date at five per cent 
or six per cent interest. Well the government of the United 
States may want to borrow five hundred millions of dollars to- 
morrow under the authority of an act of Congress. I put the 
amount large so as to make the illustration effective. I will 
suppose that the government wants for use now five hundred millions 
of dollars, and it is authorised by an act of Congress to issue 
the bonds of the United States to that amount. Can it raise five 
hundred millions of dollars? Yes. Could raise it in ten days 
after the bids were opened. And could raise it in this country 
without going outside of it. Could raise it in the markets of 
Europe. At what rate of interest? I have no doubt they could 
borrow within thirty days from this day, and have in the Treasury, 
five hundred millions of dollars on bonds of the United State* 
calling for two and one-half per cent interest. Why would a mon- 
eyed man in London, if he had fifty millions to put out at interest, 
Jump at the opportunity to take the bonds of the United States at 
two and one-half or three per cent? Well he would do so, firstly, 
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because he knew that the honor and good fait* of theae United States 
had never been doubted, and he had no right to doubt it; that this 
country, if it made that obligation, would maet it according to 
its terms. But what would be at the bottom of his contract? Why 
he would be told by a lawyer or a statesman of whom he inquired \ 
about the matter that here was a government that had the power 
to lay and collect taxes to pay its debts. Under the old Articles 
of Confederation, Congress had not the power to lay and collect 
taxes to pay the debts. Therefore, the man abroad would say -I 
don't want the bonds of a government that cannot enforce the col- ' 
lection of money enough to pay them,- and therefore it often oc- 
curred in the history of the revolutionary period, that our Min- 
isters abroad had not money enough to pay their boarding bill 
while they were in Europe, except out of their private estate. 
Our own government had not credit abroad upon which to raise the 
money at that time, because it had no power to raise money to pay 
its debts. Here is the power to lay and collect taxes to pay our 
debts. Lay and collect taxes, for what, or for whom? Why, it is 
to lay and collect tax** out of imports and excises. Now if there 
is any form to collect taxes that is not embraced in one of those 
terms I don't know *hat it is. What may it lay its taxes on? Why 
anything and everything, would be one construction of the instru- 
ment. There may be a quarrel as to the mode in which you will do 
it, the form in which you will do it. It may be said that if you 
lay direct taxes you must do it In a certain *fcy, hut the power 
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to lay taxes without limit as to amount is given by this consti- 
tution. Therefore, there is not one dollar's worth of property 
in this country from one end of it to the other that may not be 
in some form reached by the taxing power of the United States, and 
made to contribute to the expenses of the government. Under the 
old Articles of Confederation, when Congress wanted to raise money 
they said we will assess so much to Virginia, so much to Maryland, 
so much to Massachusetts, so much to Hew York, and make a requi- 
sition. Wen a state didn't pay, and if it didn't pay that was 
the end of it. There was no power to compel them to pay. Is there 
power now to do it? Well now if you will turn to the close of that 
Section 8, you will see there a clause-it does not make four lines 
in this little pamphlet that I have here-that are tremendous in 
their consequence. Congress shall have power "to make all laws 
which shall be necessary and proper for carrying into execution 
the foregoing powers, and all other powers vested by this consti- 
tution in the government of the United states, or any department 
or of ri« 6r thereof. - Here is the power given to lay and collect 
taxes. This clause that I have Just read carries with it the power 
to make whatever law is necessary for the laying and collecting of 
taxes. Therefore, the government of the United States does not 
have to ask the consent of any state as to a tax law that may pass. 
When the law is constitutional, the government of the United States 
does not have to ask the consent of the state to pass it. It may 
lay a tax upon realestate across the river here in Virginia, a 
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direct tax for some of the purposes for which the gore rumen! of 
the United states was established. The United state* do not have 
to ask the consent of the sovereign of the state of Virginia. It 
■ay pass a lav imposing direst taxes apon all the lands of the 
United States. It may pass an internal lav by which it taxes its 
business to raise money for the United States, and when an internal 
eellestor is appointed he does net hawe to ask his state whether 
they win consent to that or not. He does not hawe to ask his 
state whether he shall lewy a distress warrant for the purpose 
of collecting the tax. There are no state lines so far as the 
taxation of the UnitedStates are concerned, and this government 
to-day is strong as it is because it is a government which can 
reach its hand out, without the consent of the state, upon every 
human being in the United States, and every square foot of land in 
the United States, and every dollar of property in the United 
States, and say you shall contribute to the support of the Gov- 
ernment of the united States. That is the reason we have got a 
government that i S strong enough to conquer rebellion, and strong 
enough to stand anything that may be in opposition to it. There 
is the power in this instrument to lay and collect taxes, pass all 
laws necessary for the laying and collecting of taxes, for the 
purpose of paying the debts, providing for the common defence, 
and the general welfare of the United States. What do we mean by 
paying the debts of the United States? What is a debt of the 
United States? Veil there is room for argument there. That may 
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mean a bonded debt of the United States, but It Is a little 
broader than that. The Supreme Court or the United states has 
said: We may owe a debt that le sacred because of the moral ob- 
ligation that underlies it. A few years ago the Congress of the 
United States passed a law giving a bounty to sugar makers. 
That is to say, they agreed to pay so much money for every pound 
of sugar that might be grown In this country. And men set to 
work under the authority of that law and expended large amounts 
of money providing machinery for the refinement of sugar. I do 
not know how much was expended, but a very large sum, but in the 
course of two or three years the wheel of poll t leal fortune turned 
around, and gentlemen got in control of Congress, of both branches, 
that did not think that law was right, and they repealed that 
bounty provision, I believe in the HcKlnley Tariff. Well what was 
the result* Enormous losses to the people who had upon the faith 
of the legislation prepared themselves to refine sugar. Well 
this Congress* when they repealed that law, said It Is but fair that 
we should do something towards relieving these people that have 
aeted upon this legislation, and a certain amount of money was ap- 
propriated for them. Well it got to the Comptroller of the 
Treasury here, and he in his wisdom said that Congress had no 
power to. pass a bounty law at all , that Congress had no power to 
use the money of the United States in that way, and therefore be 
said "the Congress had no power to appropriate money to make good 
those losses, and I won't honor those claims. I repudiate them. 



It was beyond the power Of Congress. ■ 
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Well then the men who had 



the claim brought a suit against the govamnent of the United 
States, and it finally came to tha Supreme Court. How hara was 
the powar to lay and collact taxea la order to pay the debts of 
tha United States. Was that a debt ^taat tha United Stataa in 
tha sense of the constitution? Wall now tha court said, we win 
not stop to consider whether the Congraas had the powar to make 
that bounty law or not. It did it, and it waa approved by the 
President; people acted upon it; there was a high moral obliga- 
tion lmpoaed upon the government of the United States to make that 
good, and that was in the sense of the constitution. Congress 
had the right to induce these people to undergo these expenditures, 
and there is a moral obligation upon us to meat this debt, although 
not strictly a legal debt, m other words, that the constitution 
did not prohibit the United Stataa from doing what was Juat and 
right in the distribution of the money colleeted by taxation. 
How m that connection I wi.h to tell you, that the decision did 
not at all rest upon any intarpretatlon of those words "general 
welfare of the United Stataa.- A plausible argument is often made 
that congress «. y lay tm9 ^ ^^ to provid . fo| . th# general 
welfare of the United Stataa, and it is argued that the general 
welfare of the United States 1« broad enough to Include anything 
and everything, and therefore the government of the Unitad States 
has the powe. to collect t«„ „* for anyt^ ^ th0 top of tfte 
earth that Congress may think appropriate. Wall that statement is 
made without any Judicial authority to support It, and yet there 
is room for a very extraordinary view about that clauae. The 
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Congress of the United States gave the credit of the United States 

to bonds that were issued by the Chicago World Imposition. Use 

credit of the United states was behind that enterprise. Well now 

point to the clause of the constitution that authorises the money 

of the United States to be pledged in the first Instance for that 

purpoae. A great flood arises in the Mississippi River; the river 

gets out of its banks and overflows a vast nunber of acres on the 

lower Mississippi; thousands and thousands of square ailes are 

overflowed by the water of the Mississippi and plantations are 

destroyed; people floating about in houses, sometimes in the top 

of trees waiting for someone to cone and save thea. Thousands 

upon thousands of people made penniless and homeless; immense 

distress all about through the country, and Congress appropriates 

two, three, or four hundred thousand dollars in order to relieve 

the men who suffer from that calamity. Well now where is the 

provision in the constitution of the United States which in terms 

authorises that? Parte of the country are afflicted with Yellow 

Fever to eueh an extent that all the ordinary means of relieving 

people av>« out o* th« way and cannot be furnished. Wo state can 

do it. States are powerless. The government of the United States 

steps forward and spends money in that direction. In 1S48 there 

was a famine in Ireland— a potato famine— so that the Irish were 

reported to us to be starving for the want of food, and doubtless 

they were. The government of the United States appropriated a sum 

of money, I forget what, It mas not very large, ten ©r twenty or 

fifty thousand dollars, and got a vesael and filled that vessel 
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with all aort* of thinga necessary to relieve the waate mid the 
suffering, of the people of Ireland fro. starving in that famine, 
and seat it ever there and did great good. Where doe* anybody 
find la the conetitution of the United States a provision that 
authori.es that? How study it out at your leiaure, where do you 
find the authority for that? everybody agreea that the Congreaa 
of the United States has got no power, that cannot be found in 
this conatitution, either enpreesly or by neceaaary Implication. 
Let me repeat, where do you find the authority in that constitu- 
tion for this sort of expenditure of the public money of the United 
States? Well some say that here la the broad power given to lay 
and collect taxes in order to provide for the general welfare of 
the United States. What does that mean? Wall I am inclined to 
think that we can answer that about aa well as the men who framed 
this conatitution intended that we should answer it. They in- 
tended to leave it at large; they intended to leave a large dis- 
eretion In the Congreaa of the Baited States as to what they would 
*o with the money of the United State, after It was collected, and 
the judiciary are very slow to step between the Congress of the 
United States and the aecomplialwont of those pnrpoee., and will 
not ordinarily say that when Cengr-. .ay. a fa .hould be laid for 
this and that purpose, the Judiciary do not Interfere in that 
matter unless It is a palpable caae of an Infraction of the con- 
etitution of the United States. For the rale la fundamental both 
in reference to state and federal conatitution. that the Judleiary 
shall not declare an act of Congress unconstitutional unless it 
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is Plainly and palpably so, and therefore if there is any way that 
is consistent with reason or the fair a- of language for a court 
to doubt whether a particular taxing law ia within the limits of 
the eoaatltution of the United States, why they win resolve the 
option in favor of the power of the Representatives of the 
people to do thae, and that is safe, that is rlghti the judlclary 
do not lay and collect taxes. The responsibility of that is upon 
the iNipresentatives of the people in the Senate and House of 
Hepresentatives, and if the people stand by their representatives 
in a particular use of the public .onay, the Judiciary ought not 
to interfere unless they are compelled to do so by the plainness 
of the case. There is a still further reason why they should 
hesitate to do so. The Judiciary does not mice laws, it declares 
then, and the safety of this country to-day, the safety of our 
institutions to-day lies ■ainly in the fact that the judiciary of 
this land restricts the exarciaa of it. powars to the declaration 
of what the law is, and not assume unnecessarily to pass in Judg- 
ment upon the wiadoe, of legislation. Whenever we get to that 
P«riod in our inatltutions, when the Judiciary, because they have 
8*t the naked power to do so, ahall sit in judgment upon aire 
questions of expediency and policy, then the vengeance of parties 
in this country may be tamed towards the Judiciary, and say we 
will rid this country of the syste. under which a particular body 
of sen win assuac to sit in judgment on the wladoai and policy of 
the legislature. 

Now u is a little aside fro* this question to refer to another 
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matter Just here, but I do so because it enables me to illustrate 

what was in the minds of one of ths class I Judge by a question he 

has propounded to me, and that is suggested In an article In a 

recent magazine. I Just read to you the clause that says Congress 

shall have power to make all lavs which shall be necessary and 

proper for carrying into execution the foregoing powers , and all 

other powers vested by this constitution in the government of the 

United States, or in any department or officer thereof. Well now 

when you turn to the article relating to the executive branch of 

the government of the United states, you will find there the power 

given to the President, by and with the advice and consent of the 

Senate, to make treaties, and there Is of course the power for 

Congress to give effect to a treaty of that sort. One of the 

gentlemen of your class asked me If I had seen an article in the 

last Forum by a distinguished ex-Jurist, in which he argued that 

there was no power in the United States to annex territory by 

treaty, and therefore he argued that this proposed treaty with 

Hawaii was unconstitutional. Why, I said, good naturedly, to the 

man who propounded that question, that the man must have been 

asleep for a hundred years. What ground was there to say to-day 

that there was no power to acquire territory by treaty. Suppose 

that was the law, where would we be to-day? We acquired by the 

treaty of Louisiana .made by Mr. Jaf erson, a very large part of 

the northwestern territory, Including Arkansas, Missouri, I believe 

Iowa, Minnesota, running almost to the State of Washington, if it 

did not include Oregon, I have forgotten the boundary now. Well 
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Jefferson said, "I hadn't the power to do that. I did it from 
necessity," and he wanted an amendment of the constitution of the 
United States passed to ratify what he had done, but his friends 
laughed at him. , How did we get the present territory of New Mex- 
ico, except by treaty with Mexico. How did we get the territory 
of Alaska except by treaty with Russia. The old provision of the 
constitution says, the President shall have power, by and with 
the advice and consent of the Senate, to make treaties. Treaties 
for what? The constitution does not say. They were too wise to 
limit it. Therefore it seems to me under this clause which I have 
quoted, that it is beyond question that the government of the 
United States may add to the territory by treaty, and that what- 
ever law Is necessary in order to give that treaty effect is au- 
thorized by the concluding clause of the section we are now con- 
sidering. We have got in this country for this national govern- 
ment all the power given by this constitution, subject, of course, 
to the limitations that may be imposed by the constitution itself. 
»or instance, we have got a provision in the constitution of the 
United states to the effect, that no man shall be compelled to 
criminate himself. How the government of the United States could 
not make a treaty with Great Britain under which any man, a British 
subject or an American subject, in a court of the United States 
relating to a matter «f difference between this country and Eng- 
land, could be compelled to criminate himself, and so many other 
provisions of law, but within those limitations and subject to 

those restrictions, this government can do all this constitution 
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allows, provided it does not transcend any exprsss power. And that 
brings me to the question again, what may you do under this general 
welfare clause of section 8? Can you lay a tax for everything? 
Mo. Sou may lay a tax only for the objects for which this govern- 
ment was established and those objects are defined in this instru- 
ment. This section 8 in connection with other articles Indicates 
what were the purposes for which this government was established. 
Now to accomplish those ands you may pass all laws that are neces- 
sary. Following that and very naturally is the power to borrow 
money on the credit of the United States, we cannot borrow money 
on the credit of any state, but we may borrow money on the credit 
of the United States. How much? as much as we want. There is 
no limit. It would not have been wise to have imposed a limit. 
If the limit had been imposed at that day this union would not 
exist to-day. We would not have had the country that we have now 
got because no man, when that constitution was framed, aver supposed 
that an occasion would ever arlsa for the government of the United 
States to be enforcing its military authority over any part of the 
United States, or wanted to divide the country, and they never 
would have dreamed of the possibility of such a wnr as we had in 
1861, when we had at one time more men than we eowid count almost. 
When that war closed the debt of the United states amounted to 
nearly three thousand millions of dollars. We had at one time — 
I am a little slow to state figures, I malts so many mistakes in 
stating them— but we had an enormous masher of men in the field in 
1361. How did we support thsmt Why ws smpportsd them under that 
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clan., of th. c.n.tit„tl.n or th . fclt- „.<„..,„. p<jw to w 
row »o„.y on the erMil ot t „. ,, nlt(M| stato _ KMt ^ ^ ^ 

the Ronton. It Wfls not t „. t tha tgliitrt ^ the UntM ^ 

«r. braver than the ,„«.„ „ r th . <.„„,„„„. Aray ^ ^ n<jt 

that they could .tend mo .-e than «h. OonfM.rat. aoldi.r. coaid 

stand, but we had more money. That «av* «* »«»»« «« 

* *«««. ga^e u« mere men. We would 

not have had the ».n a. had hat for th. fln^cltt PO « r or the 
United State, baaed upon that. When th . ^ of th( , ^^ 

State. „.re pat upon the market oa the .««, or th. Dnl t.d state., 
peopie ..re p. rt .c«y a 11Ilng to pat tMr ^ ^ ^ ^ 
her. aad aero., th. «ter. Aad tana. t„ nrts . to „„„.„„ ^ 
oa the credit of th, United Stat..- ar. to-day i„ th . . ye of 
o...m».nt in th. worzd, and th.y kno, ,*,, tt mm ,^ ^ ^ 
that the .eventy minion of p.ople that ar. her. .„ Bat.ri.uy 
incr.aeing, backed by the power of th. eor.rn-.nt that i. abz. to 
Put the .hoi. aeaith or that .„.„,, MllUoa of pMft . ^^ ^ 
aov.rn»ent. Th.y kna. that that I. tae««h to ^ „ „„ ^^ 
matter if tho.e government. „.r .ttam,. to .«.««* Vm tlw ,„ t 
-ight. .r th. gov.rnm.nt « th. tett* »ut... , f tai. ooantry 
««• got into any troabl. „» ^ ^..^^ tm ^ mm ^ 
« ~ld ^X oar b«*a „ th. ri«. lrt .,*.,. of „„, „,„.,. 
*~«m ..«ntry. an* th . po „ r „ ^^ ^ ^ ^ ^^ ^ 

th. (felted stat... cant>f.< u „ ^ 

' cont "»*OS •• ■■<* money u « tan «>t, au) a. 
-eh «««, .. „ ,.„ -Dtf wfmUMm ^ ^ ^^^ attaek 

" l "" M " bP,M- ' — *• »-»*• f tin. o«»«ry tern, by hard 
•*P.ri«... by th. l0B g p. n . lM1 rrtl th , t „ law# ^ ^ ^ bob 
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ber of widows and orphans that wo hair* got 1b the country as the 
result of a former struggle , -every part of the United State* knows 
about It, that If there is any attempt to destroy this country, all 
this power is behind the government of the United States, and that 
they had better think twice before they attempt it. That power 
did not belong to the Congress of the United States before the 
adoption of the present constitution, and the government that has 
not that is a government without power; it is a government we 
cannot respect; it cannot enjoy tha respect of the balance of the 
World. The decision of the Supreme Court in the ease, -which if 
you have not read I would advise you to read, -of MeCulloch against 
the State of Maryland, 4 Wheaton, 316, and along with it I would 
advise you to read Weston against the City of Charleston, 2d 
Peters, 449. 

We are apt to think, and very rightly, that if It had not been 
for George Washington we would not have had the country we now have. 
We style him-The Father of the Country,* and he was. I believe 
we owe mm more to him for the adoption of the present form of gov- 
ernment than any man of hi* day. Ha was not trained in statesman- 
■oip, but he had what w* may call aawing common seas*. He was 
raised up, if there is such a thing a* a special providence, to 
«ave this country. So far as we now see and can judge, there was 
no other man of that day that could have lead our amies and kept 
up their courage to the spirit of independence that he did. How 
that ie tw»« of him as to the establishment of the government, and 

this constitution put Into effect, and as it was a ne» system had 
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to be adjusted to our institutions and expounded. Was it to fall 
into the hands of judges that looked upon it like a private in- 
strument? las it to fall into the hands of Judges that were 
jealous of the just power of the national government and who would 
construe it so strictly as that it would not accomplish the pur- 
poses for which it was framed, or was it to fall into the hands of 
judges that were as wise in judicial statesmanship as Washington 
was in the field, who were ahle to look over the field and see the 
weakness of the old form of government, and who were able to give 
this instrument such a construction as would enable the government 
of the United States to accomplish what was intended fey the framers 
of the constitution? Was it to fall into the hands of Judges who 

were ready always to look with Jealousy and hatred upon the nation- 

but 
al government, and say I owe no allegiance to my state; my state 

is my sovereign; whatever my state tells me I will do, I am 
bound to do n© matter what the United States says, or the gov- 
ernment of the nation says? Or was it to fall into the hands 
of the Judges who respected the rights ©f the states but were 
willing to so construe that instrument as to have it accomplish 
what the framers of the constitution Intended? Well it so hap- 
pened that a vacancy occurred in the Chief Justiceship of the Su- 
preme Court of the Baited States during the term of loan Adams, 
and Just before he closed his term John Marshall was made Chief 
Justice of the United States. If that vacancy had net occurred at 
Just when it did, or about when It did, John Marshall would not 
have been Chief Justice hut another man would have been Chief 
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Justice, who, honest as he was ™. . 

in the .„. *' ,rtS,r to " 8 ""W" ot 

n the eaa. connection with taw,. MMWuai c(we 

Justiceship when w «e e y„ ung „,„..„, Mf , J° ^ 

the tin... » T ° fopt y-«ix at 

the i ne . No „ x co , mend M8 <9aatn ^ ^ ^ 4 

; ;: o,,8h hs ras abused in «■• - - — . \iu 

I o I P ° r iClanB "—-»-— — U a s ingl . ^ 

any standing as a lawyer to-day t*»t . w 

thof , , y h8t TOBl * W.tion a line of 

that opiaion, certainly they win not „,„„. 

:::;;? r and * hat is that --^ - — - £ z 

sought to lay a tax upon one of the finan e i»i « 

„ s. "iianelal securities of th* 

: ;:;;: tes ;: o ' ided - y - — ■*-• - — : : 

whether it could do it Wen <* *i. 

1 lf * hey coald «• ^, what would be 
^he result? What would the securities of «. „ , 
worth m ♦>. ■ tlM ° f the 0nlt *» States be 

worth in the market, and what *«•-.« «.v 

. , Wiml * the credlt °« worth if the 

securities which it <»«--. .» 

hioh it employed, or the in.tn«nt.im.. which it 
employed to carry on the _ Bt „ ^ ^ 

;;r; : taxauon * y tiw ~~ *» ~* «- «.- -;. 

the ob , ' ' aClPle 1B that *" 1 ' 1 <»'. ««•*—■ -V oe 

he option to so*, o, the .on,. « Ww- , th . ^ ^ 

-cision is that this th lag which tne state of J*! 

f a „ * »»«vtf or Maryland proposed to 

- so or th . ln „ tnTOo ^ UiM ^^ ^ ^ 

it r tha " d " ° f t,w — »• - - -~ 

a. n ; """^ thr0,,8h 0hl * f '"*"" —"».—* *• «- 
in ..ytn. that th. coa.tit.tu,, and th. 1« ., th . fclw 



States shall be the supreme law of the land, if the instrumentali- 
ties which it employes to carry on the government can be taxed by 
the states." And let me say of that decision, I venture to say 
that if you will read the argument in that case, if you will 
study that case and master it, take into your mind all the prin- 
ciples laid down, you will understand the spirit and meaning of 
the constitution almost as much as if you were to read a whole 
text book. How before I leave the subject, let me express another 
view that may come into somebody's mind. What would be the result 
if some of the states in the government of the United States could 
be taxed by the Government? Well the question arose later on and 
it was decided in exact accordance with those principles, that 
this government of the United States could no more tax the instru- 
mentality of the states than the states could of the United States. 
A state owns its government mansion, the house upon which its 
legislative buildings stand. Can the government of the United 
States tax that? No, it has been held it could not. This state 
pays the Governor a given salary. Well the United states can pass 
an internal revenue law and it may make a man under that law pay 
a tax upon his income. Can it make the Governor pay a tax upon 
the salary that he receives? Ho. Because If you could tax the 
salary of the Governor of the state one eent to support the gov- 
ernment of the United States, you could tax it a hundred cents and 
tax It out of existence, so that following out from that grand old 
decision, the principle Is now settled thoroughly, nobody disputes 

it. These two governments are ruaning side by side In this country. 
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Sach can attend to Its own operations, and neither has the right 
to interfere with the other. 

That brings us down to the fundamental thought which every 
young man in this country ought to understand, that thsre are under 
our institutions stats right* and national rights; that the man 
who is so narrow in this day as to think that he has got no duty 

«v«.««t t^e one which he owes to his state, and that his 
to perform except we one .«n-v.»v 

^ • <« *« rin anvthine. no matter what it is, that 
state can command aim to do anyxning, «« ««» 

, „„ QVtA 4 H o* o« wild and the man who says 

man is just as far wrong and just as *uu 

that there are no state rights, and that we have got a vast cen- 
tralized government here that can do Just as It pleases. The fact 
18, that our constitutional liberty depends as much upon the pres- 
ervation- of the states as upon the preservation of the national 
government, and that man is the best friend of the stats s who rec- 
ognises the just rights of the federal government, and that man is 
the truest friend of the national government who rscognizss the 
just rights of the state government. 
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wow I cose to an iaportaat |f*tlii«i ef the constitution. 
V* are in the habit of saying that mm prewiaies* of the eoneti- 
ttttioa are s»re iayortant than ttlti*. ffcey are ewe f»r reach- 
ing, they undoubtedly are, see* a* tfce». Firet ia order in this 
enaneration of the posjpra ef the ivfrnawt of the ™jtf*am states 
van the power to lay and aallMt tdepM, «rtte* f lejaaatej, ana ex- 
cises* without which power tfcie spcewpjaaa* wesildl mml M In exist- 
ence to-day, perhaps. Certaialy 'WM •»* »* *» w^*** 1 to-day 
with all Its acknowledged authority,, and with the poa»r that it baa, 
A government that has not power to lay and eallcat taxee for ita 
support is not a govern*** that eaa laat. laterally, therefore, 
that subject was first dealt with when ■ m a n r at lag tha powers 
granted the Congraas of tha United State.. That ia at the wary 
basis of our institutione. Heart to that* perhaps eeaally ixport- 
ant f was the power to borrow money an the credit of tha Wnited 
States, so that the govenasent is not irlwaa always f lay the 
taxing hand apon the people for the who!* ejnssmt whioh aey »• 
needed. We nay want to-day ten Millions of dollars, or fifty 
millions of dollara. Wall now if that had to be eolleated at once 

by taxation upon the people of the United Statea, it would be a 
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**•*«* •arioes e»t*ei»* but <•****■• *# **•* taa f«vtr«M<it of tM 

Waited statee will twf* war **• •■**■• of oaaay waiDiasarj mi ta« 
** »««ld aeoa 1** *«*s ttoeeaaai? l«Mltll ifttOf*et, % tfco tiao 
tfct yriaojtipn. tax mm tw« NMit, iMiHaad of Hawing saiiwty 
aillUM «r fMH*» iai#tit ha** «■» *aia<iin<i*i ar im tamtvwi aiutoaa; 
laetead or aa***f * Uwb MMmt of tea is***, it a*g*t have taa> 
fold aero, so that til* artaaipel mid %* tMlsr »eM off . 

***t to those pmleieeo mm **, €l(BW# f m ^ f-u ^^ % 

to-»le;ht. the soee*** HfOtte 1IMM / ta|l«il she« h«re th* 

WWf ta ******** —mmm: Alt n n i l ** # *rt»eees*ree wit* 

foreign aasleas, and an®*!; the itvtni •t.fitee« ami vitu the Indian 
triheiu" mmt in tie ,„,,*» ■ i# raje**, (WB^B^^ff n^ t , IBW>t m 
pemtr to Ms* & mmm mm imi , 4m M m %mmK mmmmm mlmtm Mfort 
the imnMm existed, dim involve, tut idee of trade be- 
tween people. Intercourse bttmi piteole* w t ju m. that eaisted 
wb*a the goveramt w m^ m—mim* Mm**. end tM 
power here te to regulate eeaweree. whet do we aoea ., to regelate 
eoaneree? it is to prescribe the na* by which eoaawree la to be 
governed, am this eomm, set all nii„n. bat nwinn vita 
foreign nation., and aaMg the several .tou,, mA wll , Utm a*^ 

****• " *• *•!! wlAllrtmi by the history of the period 
that at the time wham -mir eoaatltatlea ma adopted, that ana of the 
■©▼lag eanaea for diaptaeina; the «y iUPfieloa of OtMafeeeratioa and 
establishing the praaaat government of taa auted statee was the 
necessity that exist** for a government that weald regelate this 



kind of eoamerce. what enistsd bafora thia government aaa formed* 
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see to be eataaiished* Mi ** is tM tee sjteh to my that b«t for 
the MMtilty arising «**•** i«i« epslteenl* te all the n^rtt 

•f the State* eli** tfti* IMWWtt Wight a*. *»** been established. 
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•aid that It is set e oi i re i of twy kind that the frmrinwn Hr 
regelate, fberc is a c aMiwt with ehien the Onltod States tea 
nothing to do, the power te control wales tet aever b«en granted 
te the United States, Take ■b sj misi between the city of Sew Tort 
and the City of Rochester, Sow ?»rk f fcr iaetaaee* or eeanjsree 
between Alexandria and the City of SliilMam, Virginia,, or eoai- 
■ma tot»»a* the e a%w <if ©liwilwiiti art :« Lanbwa, Ohio. That Is 
prt:lr «—«•• «« o.-um™ M^ i„ a .tat. i,«i wd « i» 
the aaae state. Sow eoanaree of that sbtrhetar is eonaletely with- 
in the control or the reepeetiwc states there thee* poiafells, ant 
the gowernnent of the Unites stato. has ao n»re to do with it than 
it has with tho conferee in the iaterier of Shine, the ststes have 
■•*•*- granted to the goveraaaat of tho felted states the power to 
eentrol those things, and it i. well that the, haws not. If tho 
Power to control the internal desttstie trade of the states belonged 
to the govsmnent of the United Ststee, there weald fete foundation 
for the apprehensions of .«• that all p-n of localities and 
—inlaaiitia. i a thi, cenntr, weald he lost sight of in « wast 
•s-tittlM goW naent, and the naa who fraaad thi. oonstitatioa 
wer. wise m the thought that there were -any thing, that eoald 
aot hs controlled by the United Stato.. Why the larger -scant of 
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the i«gisiatlaa ta this ®mm%**t %* ay the ctatee ta their local 
affair*. It is aard eMMtgh &» got the etteatiaa of eon*r*B« to 
Matters that eeaoera tli* **tloa. tt S* w»ry aimesjlt, ear laati- 

mttwm am %mmm so wm#mm aaa tojpiai cad oar %m avwifesacs 
•f tho li^lilH tur« have octants mm largo, that tt is voxy tiff |. 
calt to get threash any aoaeioa of Coo* rose tat a ftr? fee ettasares 
that relate to the nation at lar*«. cay M to 4o it is elther 
Beaee has ^t to here * goo* deal ef soot, Me has got to he on a 
eessUttec. lie has get to how the eye aad too tap «f the Speaker, 
•hen bo gots up in his place la the Sees, ©r fteprcseatatireo, ai- 
tfeeagjh no «««, %#i€m auMKjr.* the* to© «r three Imaadred pmmStm w mm oagftt 
to too noon a ««.♦ n 3r , mm #r ^^ a|-Mt mmmtimmm a^iooa^r dk>« 
aot aoo aim, <„, B(lt ^g^,^ hlau I nit aot aoo eoaawwtlag on 
that, or saying that it Is aaoiao. I ... speaking of the fact. 
I an •peaking of the difftealty la ear present syittea ef getting 
proper attoatioo to matter, that eeaoera th. aatioa. What oould 
wo do if ail thoao aoroly local affair* that eeleag aoo eacluaively 
to tho states ear* eader tho control of too Oeagrees of th* 
United state. 9im9 i w aeeaaec yea call it eoeaomef ao # tho kino 
of eoaawree ohieh Coagrsae eaa regalcte is eoaa»rec with forolsa 
nations, and anong tho several states, that Li eomoroe aefeoee the 
state*, mm tho difficult enoetioi, that oauaot bo atolirod toy any 
rale to-day that wool* »« applicable a hwadrol yeani fro* now is, 
what my bo doao under th. power to regelate eeoMoree with foroisa 
nations and among the several etateef What aay the Halted State. 



do in that matter* it is acre pertineat to iaoairc .hat -ay it aot 
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***** centry *f «**tn*| a-**-*-- *. . 



*• Ma*«r that fere** naajar •^ *_ _ , 
f*»w f« r W a*« ■»«... * *"• im th * 

* • *«, «* % i. ^mm^ . Ita ^_ *' " ******* " 

"""""^TT la its ChM^Mttlf Ibn i* ,„ . 
how ar. yon to ait In f « — . . * d °* 8 » 

long sottlaa th.* *♦ ♦ „ «»«l»t It nag been 

i* lnelQ4«jn- aaawtfcla m inikM ♦»,«.. *- 

avuomvn, M i ttiu|«*t«dly it *.,.* * fcA 
tan fteitatt Stat «»•»» tM tfov4*ny»© n t of 

«««11 »ot co- to thl . P W# - F ^ •"■« ** who 

«Mt in. tho hi-h.— * Mm . ««Jnrcri»«. w e h*^ said, 

hin^nt tribunal of th. eoimtry ^ _ _ ^ 
choo.a- lt «-„ -_., . ™-*ry nan said, that if lt 

»tioi, fr- a«ain« tn t*. J *' ° f ^ Wr*io«lar 

*•« *o this country undar t?»* «™,^ . 

»t«l«. of th. r^ ,^ *>«»tl»» HBHt, th . 

«' that .ew^, „., , * blr *** ° nl5r ftl « :ll «™« «*»t I «. r „,«„, 

•— t. taw .^^ j/;^" 1 '*" 1 -"- •*«— - 



has been able t© nai#-r»t»«4 ear e«ev)tit«tiaa. »# M j« that ln . 
stnneent «m vewterfui in lis eapaeity «f mn „ iB #rttof . to 
suit the MNiwiu power of the country ever which it was t© 

preside. Audi feint «ns ill»atf"atii€ lit the meaning ©f the wort 
"ooMnePce.' iheu that eaaaUtatle* was adopted n© mm of that 
day tMitii the Hightest idea that to* mM be t*l« to start trmm 
the eity ©f fe« Tortc in the Morning at 1© ©»clock and find himself 
in Chicago the next toy at a ««ei©e*. Th« eetawerce that was then 
thought or wet eoowerce se water, ■aw n urm as navigable waters; the 
eoanteree between the city of lav fork, for instance, and Savannah, 
Georgia, by th* ocean; commerce from the eity of New York to 
Philadelphia, ptrtly by aaaem mi jmrtly by Delaware River. 
■bbody ever thought than of mUmm railways, ud yet it la prae- 
tieally veil settled at this day, wad nettled momm while back 
that that provision of the constitution ©f the totted states em- 
braces eotaeeree aeroee the country by railroad aa well ae eoeneree 
upon the navigable waters of the United States. And that suggests 
e line of thought that no doubt has occurred to you. It suggests 
a subject about which the public mind of this country is very ssteh 
divided to-day, and so orach divided that no statesman Is able t© 
speak with very great confidence ae t© what can be, or ought to 
be done. If, as undoubtedly is the fact, cemnenee between the 
city of new ffcrk and the eity of SasjPraneieeo aeroee linen ©f 
railway is commerce „ that way be regalatad by the OaitM States. 
*hat ehall be the extent of regulation that the government of the 
United states win undertake? Hew far will It get Will the in- 

-7- 



ttmu of tfeis eonntry cenpel in the on* **• •*««»•«* * *■• 
United stntee to own How of l liMtirf iti^ easnantlng the two 
omiu, or »m it bo loft, a* it nan la, to regnlatione •* «* 
etates eo at as the states sty hm *«•» •#*» *»• «*!•«*», and 
to regulation that comes from eonnfltitieas fcntnonn g*t*t *«■* 
railways* For tnatamee, a mm living tame hundred nils* this 
•id* of the city of Chicago -*•*— *• •***• enrtain articles from 
that place to the city of Hon York. Another nan has aono of tho 
sane art i el oo to ship fron tho oity of Chicago to tho City of How 
York, throo hundred miles farthor. Tho railroad* aay that it coots 
laaa to ship the article* fron Chicago to Hon fork than it docs to 
sain than from tho place thin sin* off amienam *• ton *•*«• •* *»*t 
time mm. tnmn hundred Milan wnaror to How favk paya mora for a 
given nnannt of fralgkt thna * lika aninnant af the mumi anjannt nnd 
aort of freight from Chicago to Hon York. And m yon follow thane 
linen acroaa the country the difficulty Increase*. Ie that theory 
sound* Is the country to agree to that node of doing haalneaet 
Are theee voat lines of oaanwmiontlon that connect the Pacific and 
Atlantic to fall ultimately into the hands of n fen syndicates and 
bodies of nen that can control rates and fare as their Interests 
any Indicate or suggest, or is the government of the United States 
put under the necessity of owning linen of transportation of it» 
own connecting these oceans t ami ostnallsnlns; ratas that will lie 
Just to the people all alemn; the lima? Still farther* yon go to m 
office in the city of Hen York, for instance, a railroad office, to 
buy a ticket to San Franc i ceo. Wall you will pay a certain price 
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for it, and that price yen would pay if ran ••it* to another rail- 
road office that bad railroad Maa*ati«B all the way to San Fran- 
eiaeo. Shall the government of tha Oalted States taka that sub- 
ject of rates for passengers and freight Sato ita handsf Dees tha 

aowor to regulate eoamerce sjeong the states carry with it the powsr 
ia tha government of tha United Statea to say ahat shall ha the 
rat ma for passengers and freight between law Tork sad Sea Fran- 
oisco, or hatvaan Haw York in oaa state and Philadelphia in an- 
other statef Shall this whole subject be taken possession of by 
the government ©f the United States* and regelated by some rale 
common to all parts of the country and upon a baals ef equality to 
all parts of the country? Sow these ajuaatlona thus suggested will 
imaieate to you what vast paver inirttas under that alaaoa of the eon- 
stltutloa of tha United States w but as vast as that pawsr is* ami 
w|tflifca%air' g^y 'ft& the dangers that are to oomc from ints exercise^ It 
had better be there; it had better rest with tha government of 
the United Statea than to rest with enwh state us to what shall be 
charged for the transportation of persona and freight across that 
state. Suppose that clause was not there. Suppose Congress had 
no power to regulate commerce among the statea. what might be the 
****ltt Well the state of New Tork would aay how much should be 
charged *^ r freight and passengers fren tha aity of hew Tork to the 
western line ©f H#w York, wfeat wowM eemtral it axoapt its own 
iiseretiout why it could may what It ploaaai on that subject. 
cry well; when that train reached the stats ef Ohio* than an 

Ohio law would come into operation and aay what should be charged 
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for that fUMagir or freight across the state of Ohio, and then 
when you nteh Indiana there la anothar rata, and Illinoia thara 
l« anothar rata, and low* thara la anothar rata perhaps, and ao on 

until you got to the Pacific Q^asn. If«w a difference of ml em of 
that sort irovld utterly deajoraHaa the commerce aed bueinees of 
thia country, and put all to Inconveniences that would be lntoler- 
able. So far the atatee have not assumed to regulate thoae mat- 
ter, aa between state*. The atata of Illinoia a few years ago 
passed a statute regulating rate, for paaaangara and freight In 
that state. That statute was ao framed aa that it was a regulation 
aa to what should be charged for freight or paesengcrs starting In 
Illinoia, their ultimate deatiaottien being the city of -law York. 
W«n the Supreme Court of the Waited States held, that ao far as 
ratee, whether for paasengera or freight, coonseneing at a point in 
illinoia and ending at a point in Illinois, that waa a setter for 
Illinoia. The government of the Units* States had nothing to do 
with it, but that Illinoia waa not competent to aay what shall be 
the rates charged in Illinoia to pointa beyond the atata of 
Illinoia, and that part of the Illinois statute waa held to be un- 
constitutional * therefore wold. How there is a line of de- 
cisions in this country that you ought to become familiar with on 
that subject, for 1 can state t© yo* with entire confidence that 
when you get to the bar anil haw* a good prmetlee lm your profession 
and you become connected with oaaaa involving constitutional law, 
probably the most Important you will have are thoae connected with 

the commerce of the country. Now so- of thoae are monuments to 
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the wisdom of the judge who delivered those ©pinions, and one ef 
then will live as long as our country exists, as long as our con- 
stitution lasts, and you cannot read it too often or study it too 

closely. I allude to the case ©f flUbbons against Ogden, 9 
Wheaiom, page 1. low if you wish to understand that case thor- 
oughly, you will haw© to get hold of the original decisions of the 
Supreme Court of the United States, and not this condensed de- 
cision which I have here in my hands. I assume that all of you 
have read more or less of the speeehes of Mr. Webster. If you 
have not, you cannot too soon read them, for in his public speeches 
you will rind hie argument in the case of Gibbons against Ogden, 
written out by himself, or revised by himself after it was pub- 
lished,. Four very great lawyers appeared in that case, Mr. Webster 
and William Wirt, who was then Attorney general, appeared for the 
plaintiff, and on the other side was Oakley and asset t. Bamett 
was a kinsman of Eraraett of Ireland, who waa executed because he was 
a patriot. Now read the opinion of Chief Justice Marshall in this 
case. That was the first attempt on the part of the state to draw 
to itself a control over commerce that would have done infinite 
mischief if it had not been for the decision of the Supreme Court 
of the United States. It is the first caae where the question 
was very elaborately considered as to the extent of this power 
given to the Congress of the United States, there was a case be- 
fore that, but It was disposed of wary shortly, bat here it became 
necessary for the Supreme Court of the united Statea to go to the 

very foundation of the subject. Now in that certain propositions 
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were laid down. I will read from the head-note. "The power to 
regulate commerce Includes the power to regulate navigation, and 
does not stop at the external boundary of a state, therefore, 
vessels engaged in commerce between the states nay be required 
to have on board of them engineers licensed by the government of 
the United States.* Now the laws of the state of Hew York granted 
to Livingston and Pulton the exclusive right to navigate all the 
waters within the jurisdiction of that state with boats moved by 
steam or fire for a term of years. How the Sup re me Court held 
that those laws were inoperative as against the laws of the United 
States regulating the coasting trade and could not restrain vessels 
xjesm octroying an the coasting trade under the laws of the United 
States from navigating those waters in the prosecution of their 
trade. What would have been the condition of things If the state 
of Hew York tad tad the power to say that only two men or their 
lieensoM should mavigai* the navigable waters of the United States 
within the state of New Yorkt g w luckily for this country a 
navigable water is a water of the United States although it may be 
exclusively within the state. A navigable water of the United 
States is one over which vessels may travel, although it may be 
entirely within the state. A vessel starting from Philadelphia 
and passing around the coast of Hew Jersey, when it gets to the 
mouth of the Hudson may want to go to Albany, H. 7. Hew what 
would have been our condition if the state of New York could have 
stopped the vessel at the mouth of the river, saying we have given 
the exclusive right to Livingston and Vultonf Ho state in this 
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union which borders on the great Mississippi can Interfere with the 
navigation of the waters of that river, and any boat on the Mis- 
sissippi river that wants to go up the Ohio river has the right to 
go up the Ohio, and no state on its borders can stop it, and any 
boat that is up the Ohio river that wants to go up the Kentucky 
river can go up as far as it chooses, and the state of Kentucky 
cannot stop it. Now while this is true, there are certain things 
that the state may do that the Onlted states will not interfere 
with, or rather that cannot be interfered with unless the United 
States steps in. I take it for granted that many of you have been 
to the city of Chicago. If you have not, every citizen of the 
city or ctiicogo «m he surprised that you have lived this long 
without seeing it. That city is on Lake Michigan, but it is also 
on Chicago river. On both sides of Chicago river., which fifty 
years ago was a very modest unpretending stream, but- the enterprise 
of that great people has made It a highway of commerce,- that river 
has been dredged so that thousands upon thousands of vessels come 
from Lake Michigan into the Chicago river, and they will go up a 
mile and a half or three, perhaps five miles, to the very heart of 
that marvelous city. Bach side of that little river, that is 
narrow enough to enable you to stand on one bank and talk to some- 
body on the other side of it without difficulty, are groat ware- 
houses all along. Well there are bridges over that river for 
vehicles and for persons, without which bridges eenwnmi eat Ion be- 
tween Worth and South Chicago would be very Inconvenient and very 

difficult. Well a number ©f years ago the City Cornell of Chicago 
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passed an ordnance, saying that the bridges across that river should 
rot be opened between six and seven o'clock in the Horning — I be- 
lieve those were the hours- -and between six and seven in the 

evening. I take those hours for samples. They were draw bridges. 
Well the steamboat interests said, that is an interference with 
commerce; that is an interference with commerce among the states 
and we deny the power to the city of Chicago to do that, although 
it is backed by the authority of the state of Illinois, and the 
question came into the courts. The ease at its first hearing came 
before ate, and I decided it, sitting in that circuit, and the 
4*<Rision was afterwards affirmed by the Supreme Court of the United 
States. In that decision i nexa, that that river baling entirely 
in the boundary of the state.. #f Illinois was primarily subject to 
the control of the state of Illinois; that eoiciiiwrce across that 
river was a commerce which Congress could regulate in so far as 
it affected the commerce there, but until Congress acted it be- 
longed to the state of Illinois to say how that commerce across 
that river should be regulated, but if Congress chooses to inter- 
fere it might control, and so in another case in reference to the 
Illinois river, which Is entirely within the state of Illinois, 
up which boata were accustomed to go, starting from the city of 
St. Louis. The state of Illinois came to the conclusion that the 
river might be improv«f and it untie provision for its being locked 
and dammed so as to throw the water further up into the state to 
include boats of certain dimensions to go further up Into the state, 
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and they charged rates of toll for passing through those locks. 
Some said this is an interference with the state commerce. We 
live in St. Louis; our boats start from there; we have a right to 
go up there. And therefore this is an obstruction. Mow the 
eoart said below, and the Supreme Court of the United States agreed 
with it, that while it was perfectly true Congress could control 
that matter, it had not done so, and until it did so it belonged 
to the state to control that matter. In line with that is another 
class of cases that affected interstate commerce, a principle that 
it is not everything that affects interstate commerce that is be- 
yond the power of the state. There are many things that the state 
may do that affect interstate commerce that are good until tup- 
set by Congress. Two terms ago, prosaoiy ia«t «•»■„ there cam® 
before our court the question as to the validity of the statute of 
the state of Georgia called the Sunday Law. Georgia passed a stat- 
ute which prohibited the running of freight trains within that 
state between eight o'clock on Sunday Morning and eight o'clock 
Sunday night, and the statute was so framed that it applied to 
interstate trains as well as domestic trains, an exception was 
made in the statute in favor of the right of a train that should 
come in the state before eight o'clock. Well the men that wanted 
to get their freight trains through that state said this was an 
Interference with interstate ©wwnerce; that the pomr t© regulate 

fit cWfllwift if* fit A 

1 nt-srs tats belonged to the national government and the state 

could not stop it. But the supreme Court said that there remained 

with the state what are called its police powers. They had not 
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Lectures on Constitutional Law by Mr. Justice Harlan (Continued) 



January 8 f 1898. 



It has been sometime since we were together on the consider- 
ation of the constitution. If I remember rightly our last talk* 
or the latter part of it, was upon the subject of Gommeree. I do 
not believe that 1 had gotten beyond that. Exactly how much of 
the subject I covered I do not remember, as I talk to you without 
notes, and if I should , In what I am going to say*cover somewhat 
the same ground , why it will not hurt you to hear it again. 
There are some cases which I am sure I have not called to your at- 
tention which I wish to call to your attention. I believe I have 
stated to you that the necessity of commerce among the states and 
foreign nations was one of the principal causes for the establish- 
ment of the government of the United States. The restrictions 
which the states were imposing on commerce among the states were 
of such a serious character as to destroy unity of feeling, that 
sort of feeling that ought to exist between people of the same 
country jiving under the same government. Bach state was then 
regulating commerce for itself and in the regulation each state 
would take care of itself. How we are all very much puffed up 
often with what we call "state pride.* You will find a man from t 
particular state and he is quite certain that there is no such 
state on the earth as his; no such people as the people among 
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whom he was reared; no such civilisation as i» to be found there, 
and every other man is a little annoyed to hear a fellow talk that 
way about his own state, hut if you will follow the other nan a 
little while and bring up the subject of his state, you will 

find that he thinks about as much of his state as the first man 
did about his . We are apt to think that our states would not 
do some things that some other states would; we are quits sure 
they would not, but one thing is absolutely certain, and that is 
that there is not a state in this union which would not, if it 
had the power, support its government froia top to bottom by levy- 
ing tribute or taxes upon the commerce among the states; they 
have all tried to do it. Miserable politicians in the state leg- 
islature won't levy the requisite amount of taxation in order to 
support that state government. They will proceed. upon the idea 
that if ire put too much taxes upon our people they will beat me 
at the next slestion, and I must take care that I do not go upon 
record levying taxes upon this, that and the other thing, and I 
must take particular care that I do not increase the taxes, that 
would beat me if nothing else would. So he sets about by schemes 
by which his state can get money from other people than his own 
const: it uents, and therefore he is ready to raise a tax upon com- 
merce. Now it 1b not true of the new states, they have not had 
time to try their hand, but all the old onta, nearly every one, 
have passed laws which have had to be upset by the Supreme Court 
of the United states ituelf, or some court of the state upon the 

ground that the state was taxing something that it ought not to 
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tax. For Instance , the good old state of Nov Jersey passed a 
statute which made the railroads in that stats pay a certain 
amount for every passenger they carried to go into the treasury of 

the state of Hew Jersey. Well lew jersey thought that was all 
right; you are going through my state her® and we allow you, 
Mr. Railroad* to lay your trad here on our land, and wa are pro- 
tecting you and protecting your passengers while here with our 
laws, why should you not pay a given tax upon every passenger 
that you carry? Well the court said, if you levy a tax of that 
sort that is in effect a tax upon the passenger, because the rail- 
roads have only got to resort to an easy device of adding that to 
the fare of the passenger and the passenger pays it, and the re- 
sult would be that If a man starts from Philadelphia to go to lew 
York, he in effect would pay a tax for the privilege of passing 
through New Jersey. Now commerce embraces not simply navigation 
but intercourse between one state and another state or a foreign 
nation, and as no state can burden interstate commerce, so no 
state could levy a tax of that sort under the guise of putting 
a tax upon the railroads when the practical operation was to tax 
the passengers, and you were taxing that railroad for the privilege 
of engaging in interstate commerce. Well that is what the rail- 
road running from Philadelphia to New York does; it engages in 
interstate eoraaeree, and the state of New jersey has no right to 
make the railroad pay for engaging in interstate eonsnerce, Jtod so 
the good old state of Pennsylvania. She wanted to raise some 

money to carry oa her government out of something other than mere 
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domestic commerce, and so she would pat a tax upon the gross re- 
ceipts of corporations whose whole business was exclusively in 
interstate commerce, and so I could go the rounds and give you 

illustrations of many attempts of that sort. The old cosmoa- 
wealth of Virginia in the interest of local butchers passed a 
law that would require a certain system of Inspection in respect 
to all meat brought into the state, and the statute was so framed 
as that men who prepared meat outside of the state to be put into 
interstate commerce and sent to the markets of other states could 
not do it. The whole object of the Virginia statute was to build 
up the Virginia butchers and give them a Monopoly of furnishing 
■eat in the state of Virginia. And so lilr.aenota passed « statute 
having somewhat the same objwet so as to prevent the meat wen from 
Illinois from sending the product of their industry into the state 
of Minnesota, it was done under the guise of a statute for the 
public health of Minnesota, but the courts vara «*>% to oe fooled 
by mere words, and we said in that case, as we said in others, 
that while the state may take care of the public health and public 
morals and public safety, that may be the form, the mere form of 
a legislative declaration, but the courts would look through the 
substance of things. Now what is the power to regulatef it is 
the power to prescribe the rale by which that commerce is to be 
conducted. Sow you must bear in mind that it is not everything 
that a state may do which affects interstate commerce that is 
beyond the power of the state. The state may go to a certain 

limit, and until Congress acts that is good. There is a certain 
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control which each state has ovr the domestic order within its 
limits. this state may take care of the public health and the 
public safety. Therefore the state of Alabama was maintained, 

sustained in its right to pass a statute which prohibited any man 
from running a locomotive in that state that had not been examined 
and licensed and commissioned as a person having the requisite 
skill to run a locomotive, or any man from running a locomotive or 
conductor, and particularly an engineer, who had not been examined 
for color blindness, and that was held to be applicable to Inter- 
state as well as local trains until Congress acted. In other 
wordSt as *© every contrivance within that State, the management 
©f which had relation to the public safety, that could be con- 
trolled by the state of Alabama within the limits that were 
reasonably necessary to protect the public safety, and if Gt>tmr*** 
had not actedupon the subject It was held that the state law was 
applicable for the purposes Indicated by it, not that Congress 
might not legislate upon the subject. Of course it could. Con- 
gress could take charge of the question of competency of the men 
that are controlling interstate trains, and could regulate it and 
could provide for the examination of those people. Now as to the 
power of the state to legislate as long as Congress does not act 
upon the case is furnished in the case of Oilman against the City 
of Philadelphia, 2d Wallace, 743. It is worth your while to 
study this great case, and when you master it you have gotten about 
as far as if you were reading a text book. Now vhat was that case? 
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I believe the river on which Philadelphia is altuatad i* the 
Delaware and the Schuylkill also. Well up one or the other of 
those rivers commerce had gone for a long while. Boats came ln 
from the ocean and went up and down that river and went to the up- 
per part of the city of Philadelphia. Weil a bridge was finally 
constructed by the authority of the state of Pennsylvania over the 
river Schuylkill, and steamboat men and the me R owning ships said 
-this is obstructing the navigable waters of the United States. We 
have been going up this river for years. Wow if this bridge is 
maintained there, we cannot gat our vessels up there to the points 
to which W e have been in the habit of going, and therefore this is 
an obstruction to interstate c,«ree.- Weil the eourt „eaid that 

was true as far as it went It »«, «*«- «•*,-._•. , 

»nt.„ ix w as llot th# 1lnole truth however 

That there was a OTO other coerce, not only the octree up and 
down that rive % there was also commerce across that river over 
lines of railroad, and the commerce over *h»t ^™ ... w * en- 
titled to any preference over the commerce up and down the river, 
and it was for the state in the first instance, and until Congress 
had acted in the matter, to determine how that matter was to be 
accommodated, and the construction of these bridge, across the 
river at Philadelphia was an accomodation to the commerce across 
the river, and a, that river was wholly wlthia the state of Penn- 
sylvania it was not, in a constitutional .ens*, a violation of 
interstate commerce for the state to regulate that, conceding an 
the while that it was within the competency of Congress, if it 
chose to take cars of the subject, to cover the whole field of 
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legislation. That is one of the great problems in the future of 
this country. Will it become necessary for the government of the 
United States through Congress to take charge of cosraeree alto- 
gether, -the states along all the navigable waters of the United 
States, and along all the railroads that connect one state with 
another, and pass uniform regulations equitable to every part of 
the country? Well now another illustration of the power of the 
state Is found in the case of the New York, New Haven and Hart- 
ford Railroad against the State of New York, 165 U» S. 628 . It 
is quite a recent case, There you will find cited previous case So 
This railroad extends from the City of New York, I believe to the 
city of Boston, certainly to the city of New Haven. The . travel 
over it commences in one statin and goes Into another state. 
Freight is transported from one of those states to the other. It 
is in every sense, therefore, a line of interstate transportation. 
The state of New York came to the concl union that the old-fashioned 
stove that was kept in the passenger car was unsafe for passengers, 
that in case of a collision or in case of the train running off 
the track and car turning over, with one of those large stoves in 
the comer of the car there was a strong probability that the car 
would catch fire and people would be burned up. It had happened 
mors than once. Therefore the State of New York passed a statute 
which prescribed^ if I renaaber the case rightly, the kind of 
stove that mas to be used, or which prohibited a particular kind 
of stove. Well the railroad company said to the state of New York 
"What have you to do with this? This road Is engaged in interstate 
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commerce. You have «*, right to regulate that." Well our court 
held that it had* That wta* 1a G<mgress CO uld cover the subject by 

legislation, and when it did e»^ t leg i8lation that covered the 
subject sad the state legislation Suld be done away wUh> but 
until Congress acted there was the prirau. y duty of th@ atate to 
take care of the safety of the people of the , tata no Biatter where 
they were. They might be walking along the stree^, of the 0re ater 
Hew York. There they are protected in their life and xi be rty by 
the state of New York, and when a man gets off from one of those 
streets and steps into a railroad ear, he is for fifty or one 
hundred miles or more In the state of lew York. Ha has a right 
while there to look for protection from the stats for his life, 
liberty and safety. And that railroad was bound to respect him 
until Congress nade a regulation to the contrary. Now there is 
another case to which I invite your attention, for it illustrates 
a great many. Tt is the ease of the Railroad Company against 
Hewson, 95 0\ s. page 473, The state of Texas, as you know, raises 
a great many cattle. Texas cattle are known far and wide, and it 
has sometimes been said that the importation of Texas cattle of a 
particular kind is destructive of the life and safety of the 
cattle of other states. That there is a disease .among the cattle 
called Texas cattle disease, and the idea propagated that it is 
not safe to adait any Texas cattle into the state, else they would 
carry their disease to all other cattle. Well there is no diffi- 
culty at all in satisfying any Kansas man, or Iowa man, or Missouri 

man who is engaged in the raising of cattle there, ffe is particu- 
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larly satisfied, not any doubt about It at all, that it is not safe 
to let Texas cattle come Into that state, it is endangering every- 
thing. So the politicians at the demand of those people would pass 
statutes under the guise of protecting the property of that state, 
but the real purpose and object of which was to keep Texas cattle 
out of those states entirely so that the market could be monopo- 
lized by the home cattle. That is a very convenient sort of ar- 
rangement for states that want it, but it is not very comfortable 
for the farmers of Texas who raise cattle. Well now that case 
brings to your attention the statute of the state of Missouri passed 
previously for the purpose of protecting the people of that state 
against the Texas cattle disaass. But the court looked underneath 
the act and through it at the practical operation of its provisions 
and saw that it was not framed with a view uorsiy to the protection 
of the people of that state against the introduction of diseases 

that might be brought there by Texas cattle; that no such distinc- 
tion was ntaae oe?ween gooa ana baa Texas cattle as might have been 

made, and the law was upset because it was really a statute that 

interrupted the Introduction into those states of the products of 

other states. How if there is one thing settled by the decisions 

of the Supreme Court of the United States, it is that while the 

states have the undoubted right to protect their people and their 
locality against disease, pauperism and crime by any regulations 
that are reasonable in their character adopted to that stid, the 
state may not under the guise of executing its police powers put 
an embargo upon the trade of this country from state to state. 
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I-- a man owns a horaa, or a dro„ of horaa, hare and ha want, to 
.ana the B w.,t to tha state of minol. to be .„,„_ or ^^ ^ ^ 
atata of 8 .orgla, now thl. oonatUution a.,, to hi», yo u « y take 
thee, thara. Vou may drive th«, lf you choo „, Aaag th . ^^ 

highway from hera through Maryland. Virginia, TelMleB t<J 

until you get to tha atata of aeorgla. .hen you raach tha atata 
=f Tannaaaaa, Tannaaaaa with al! Us powar cannot «y, stop h9re 
at tha horde., unless th e hor „ ls reaUy . ^^ ^^ ^ 

hla going i,. th . stata pot. ao„a of It. p. opl e In parll. tha 

constitution does not sravAn* -„» -* * ^ 

pre?en, any state from gaarding itself a* 

against tha sprsad of disease. it is a far- ,m«> 

it is a far different thing from 

stopping trade between that state a „d another «t*t* 

anorner state* and so the 

constitution qa->-« v^», ™„. 

— sa /s you TOay sarry that horse from h ^ ^ ^ ^ 

of San Francisco, and no state can sten h«*™.* 

««» can step between you and the exer- 
cise of that right by any rerulaM™. *k * * 

- *V regulation that i 8 really not in execu- 
tion of its police powers, w w it is ™t * 

S not to ° ""•* *• say, that 

-» — thr eo Hu«<i*. ad «««<« perhnpB i„ ***» «,, 

of t*e Wrw**,* n + , ie Su P r ^ Court 

*-e United States since the format*^ * * 
in g unie- « ♦ -nna.ion of the government, aris- 

ing «nd., . hat «.rc. clause of the constitution There 4 
a term of ~hf* q„«v.* « There is not 

a f " " S "— *»« <* the united states that thara .. no t 
half „ doa „ n or mor9 cas no. 

callln, <•„, „, 8CtS aM "i^xnatanoaa, 

which 7 M! ""' SSlOB " ° PlnlOD « ,6th - ' »-**«- thing 
ba-ng done under tha .^^ ^ 

with the ««»-. _.„- . _ inconsistent 



1th ,he powr given to c reflate th. 

states and r ^6«late the coamerce between 

*••». and I SUppose we wUi never 

i m«o* * d of those questions 

1 ™ St st °P here on that subject „,.„,. 

J C '' referring you to the cases 
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which you have already upon your minutes, and I shall hold myself 
ready at any time if any thought occurs to you in reading those 
cases to try to explain them so that you may see the fall scope 
and effect of that clause of the constitution. There is no mm 

clause, next to the taxing power, so important to the unity and 
strength of the country as that commerce clause. We are to take 
care in enforcing it that we do not intrench upon the just local 
power that belongs to the states. If at any time any act which 
the state has passed under its police powers comes in contact 
with the state law, why of course the state law must give way. 

Our relations with the Indians in this country are of a pe- 
culiar character. Here is the power given to Congress to regu- 
late commerce with the Indian Tribes. The Indian Tribes are a 
peculiar people, and our relations with them are peculiar,, We 
sometimes have made treaties with the Indians, but our making 

treaties with them doss not stand exactly upon the footing of our 
treaties with foreign nation*. *» «» A » hea „ 4w tWlfc &als4t sir , p<? 

the foundation of the government of making treaties with the In- 
dians, and then when we wanted another treaty compelled them to 
make another. If we want a treaty modified, why the Chiefs are 
brought hare, and broadcloth clothes put on them, and they are 
shown all the sights around Washington, and we get out of them 
such a treaty as we want. They are the wards of the nation, not 
citissens of the United States, They are dependent upon us. They 
are mere wards, but the men who framed the constitution knew what 
infinite trouble there would be if the subject of our relations 
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with the Indians were not put in Congress but left with the states. 
Therefore, the Congress of the United States may say exactly what 
may go to the Indians and what may not. Congress may say that 
no spirituous liquors may be carried in to the Indian nations. 
Congress may prescribe the rule by which you are to be governed 
in your trading with them. Congress may say, you shall not trade 
with this tribe at all, or if you do trade with it, it shall be 
under certain circumstances, and it was necessary to put it there 
because no state had exclusive interests or control over the In- 
dians. They were scattered throughout the country and it would 
never have done at all, as bad as has been the conduct of the 
United States towards that dying race, to have left it to the 
states. The states would have dealt with them in a. way that 
might "nave shocked humanity as some of them did, and although they 
have bean fairly well treated in their general control by the 
united Ptates, it is a race that is disappearing and probably 
within the lifetime of some that are now hearing me there will be 
very few in this country. In a hundred years you will probably 
not find one anywhere, so that that clause of the constitution 
about regulating commerce with the Indian Tribes will amount to 
nothing. That is not the only race that is disappearing. I may 
digress this far, and I only do so for the purpose of indicating 
the immense reach of this commerce power after a while. To my 
mind, to my apprehension it is as certain as fate that in the 
course of time there will be nobody on this North American con- 
tinent but Anglo-Saxons, All other races are steadily going to 
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the wall. They are diminishing every year, and when this country 
comes to have, as it will before a great many years, two or three 
hundred million of people, when states that are now sparsely popu- 
lated become thickly populated, we will then appreciate,, or the 
country will then appreciate acre than it does now the immense im- 
portance of the common government of the whole country having 
power to protect trade between the states and with foreign nations 
beyond the power of any state for its selfish purposes to harass 
it. 

Now the next clause of the constitution: Congress has power 
"to establish an uniform rule of naturalization." it is to be 
uniforms,, not one for one state and another for another state . 
What do we mean by naturalization? Why it is a system or a mode 
by which a raan not a natural born citizen of the United States can 
become as if he were a natural born citizen, subject of course 
to the few restrictions that are imposed upon people who are not. 

An$ B^er that, laws have been passed providing for naturalization, 
and the greatest farce in all the century has been the manner in 

which these laws have been in the main enforced. In these large 

cities that are the source of most of the dangers that threaten 

our American civilization men are invested with the privilege of 

citizenship of the United States under these naturalization laws 
who have not the slightest idea about out- institutions, who scarce- 
ly know o«r language, whose habits have bean formed up and past 
manhood in other lands, under other systems of government, and who 
never do understand our civilization as we understand it who were 
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born here, and our own doors are open practically to all the world, 
and the jails and penitentiaries of Europe are being emptied into 
this country, and large portions of them lodge in these great 
cities that are now becoming so large and so corrupt that they are 
substantially controlling the public policy of many of the states 
despite what the people out in the country and away from such 
scenes may want. If there is any one duty resting upon this 
country at this time that is supreme in my opinion it is the 
necessity to reorganise that whole system and to see to it that 
American citizenship does not become as eheap in the future as 
it has been in the past. 



United states buil Id Itsalf a poat road to ox tend from fch* 
Atlantic to the Pacific t*c#ajtt While It has natar dona so, 
some people think It should do so; tint it emght to own its 

post roads itself. Rb* Cfoagraa* the pcwer to connect the post 
office syste» with a t si agraffe system* Has Congress the power 
to establish a telegraph line and connect every- city and 

every town la the country with every other city and tows in 
the country? Well why not? Why may not the government of 
the Oni tad States oake a part of its postal system communica- 
tion from one part of the country to the other by telegraph? 
If Congress can provide for the carrying of the mails from 
the City of «sw ^©rk to the city of San Francisco, why may 
it not mak* pro* is ion for the communication of people of New 
York with people of San Francisco by telegraph* k man now 
has to pay a good round sum to telegraph fifty words from 
here to the city of San Franc laeo. Why nay not Gongrass have 
a system of its own on that subject by which a nan may com- 
municate fifty words frost here t© San Frame laco for twenty- 
five cents, as well as provide facilities for cownunl eating 
between these points by nail, or car or some other mode? 
The tine win come, -It is not far off, -when that will be con- 
sidered issre seriously than it has been, and wben the govern- 
ment aay adopt facilities for telegraphing and telephoning 
from one pi ,-<«-. e to another, Why not? Tou can talk with * 
man frosi hn-e to Ohieago now by telephone. 1 have clone it. 
I have recognised the voice at the other ©rat of the line just 
as distinctly as you recognise ay voice no*, but It is very 
expensive, but it say ultimately be concluded by the United 



United Stat as. It affects all timtr baaineaa. And hence a 
man who is before a Jury anywhare in this country upon a 

charge of counterfeiting the coin of the tlnliad states, the 
security of the United states, had better look oat, for the 
ordinary Jury will ha wore certain to punish a man for 
counterfeiting the coin of the United Stateethan for killing 
a man, for there are two things that the American jury won't 
standi, that Js„ stealing horses and counterfeiting the coirt- 

And Congress shall ha*e power "to establish Post Offices 
and Poet Roads.- Is that all? What would it amount to to 
establish a post office If you could not protect it? A man 
goes down here and breaks into a post office of the United 
States and steals something fro» it, takes letters from it. 
Where is the authority of the United Rtataa to punish that 
man for that act? Here is the poir«r t claply to eatablleh 
post offices and post roads. Therefore Congress may establish 
a post office In the city of Washington,- where doee Congress 
get the power to punish » mmn far breaking | a to that post 
office? it coses from the clause a little farther on,-th« 
Congress shall have power "to wake all laws which shall he 
necessary and proper for carrying into execution the foregoing 
powers » What would the power he worth for establishing post 
offices and post roads unless Congress could also pass law* 
to protect those post offices and their contents, uml the post 
road®? What raay Congress do under thatf it has by statute 
declared all the railroad* in the Onited States running Tr-om 
one state to another post roads, is that all that it »ay doF 

Might not the Hr.lted States bulla post roads? Might not the 
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Lectures on Const national Law by Mr. Justice Harlan (Cont'd) 



January 15, 1393. 

I said to yon at our last meeting all that I eared to 
say on the &\ih j act of naturalisation. 

We cor.ne now to the subject of Bankruptcy- Congress sh^li 
havs power to establish "uniform Laws on the subject of Bank- 
ruptcies throughout the United States." And that is a subject 
of far mere consequence than you would suppose, perhaps, at 
the first reading of thfi text of the constitution,, Before the 
adopticn of the oonstitutiori, several of the states had laws 
upon the subject of bankruptcy tb&i vers very injurious to 
eitisej-.s of other states. They discriminated agttinat credit- 
ors in other states, and as there a?as to be freedom of inter- 
course in this country among the states, it was Important that 
on that subject there should be a uniform rule. One of the 
objects of the establishment of the Government of the United 
States by this constitution was to establish justice. There- 
fore, tha states., if Congress had no bankruptcy law on the 
subject, snd no poorer to pass any, they could in the distri- 
bution of tha estates of bankrupts do great injustice to 
creditors of the bankrupt residing out of that particular 
Kt^te. Ths"t3fors, 1 1 1 1 s power was gi^er, to Congress,, coupled 
with t^e condition that whatever laws it had on ths subject 
should bfi uniform; they should be applicable to every cart 



Of the country. Nov, 



■>.'«. --it do we raean by bankrupt law? We have 
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Lectures on Constitutional Law by Mr. Justice Harlan (Cont'd) 



January 15, 1398. 

I said to you at our last meeting all that I eared to 
say on the subject of naturalization. 

We come now to the subject of Bankruptcy. Congress shell 
have power to establish "uniform Laws on the subject of Bank- 
ruptcies throughout the United States." And that is a subject 
of far more consequence than yoti would suppose, perhaps* at 
the first reading of the text of the constitution. Before the 
adoption of the constitution, several of the states had laws 
upon the subject of bankruptcy that were very injurious to 
eitiser.s of other states. They discriminated against credit- 
ors in other states, and as there was to be freedom of inter- 
course in this country among the states, it was important that 
on that subject there should be a uniform rule. One of the 
objects of the establishment of the Government of the United 
States by this constitution was to establish justice. There- 
fore, the states, if Congress had no bankruptcy law on the 
subject, and no power to pass any, they could in the distri- 
bution of the estates of bankrupts do great injustice to 
creditors of the bankrupt residing out of that particular 
st*te. Therefore, this power was given to Congress, coupled 
with the condition that whatever laws it had on the subject 
should be uniform; they should be applicable to every part 

of the co»ntry. Now vhat do ws mean by bankrupt law? We have 
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not had many since the foundation of the government — only 
three — and they are now considering In Congress whether we 
shall have another one. Well a man has progressed so far In 
his business that he finds that, In the common phrase, he 
has run aground; he owes more than he can pay; he cannot meet 
his debts as they mature, and he probably owes more than he 
will ever be able to pay. Now under a bankrupt law, that man 
may appear in the proper court and take the benefit of that 
law. What do we mean by taking the benefit of the law? Why, 
that law ordinarily provides that when a man thus breaks down 
In his business, he can surrender, -that is the substance of it, 
hie estate of ttvetry kind, with certain exceptions that are 
Important to enable the man to live. For instance, if" a mer- 
chant tradesman went into bankruptcy, he would be allowed to 
retain certain things in his household that were absolutely 
essential to keep his family froae want. Ihe carpenter would 
be allowed to retain his tools; the lawyer would be allowed 
to retain his law books; the physician, his medical books; 
and any other sort of exception that Congress may choose to 
make it may make. But with those exceptions, the law would 
require him to surrender all he has got, and when he has done 
that, and an opportunity given to his creditors to appear and 
make any complaint that thay may choose, he gets his discharge, 
his discharge from all debts that he may owe. Further along 
in the constitution you win find a provision to the effect, 
that no state shall pass a law impairing the obligation of a 
contract. A man holds my note for #1500. It Is ny contract 
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to pay Itiii #1900. Nov no state can pass a law und*r any cir- 
constances that would discharge ae fron that obligation, against 
tho will of the creditor, bat the ttnited States can. They can, 
by a general bankrupt lav applicable to all the country, pro- 
vide a node by which a nan vho has not got property to pay 
his debts, vho has not committed any fraud, vho has not hid 
his property in the name of his vife vith a view to his in- 
solvency, or with his children with a view to his insolvency, 
the bankrupt lav provides a vay by which that nan can be freed 
from debt, get his discharge, absolute discharge, fron all 
his contracts. So that if I got such a discharge, and a 
nan held a $1500 note against me, why ay certificate of dis- 
charge wipes that debt out. Those lavs have their foundation 
In Humanity, and In the best welfare of the state. What in- 
terest has the state or the public in keening a man's nose 
to the grindstone all the while, to express it in a familiar 
vay* Why, If I have run aground and cannot do any Mere than 
I have done, why may I not be discharged and made free to 
start In my career of life again? Mow that is one of the 
effects of the bankrupt law. They are generally passed after 
the country has passed through a season of distress and fin- 
ancial embarrassment , and thus under those , all awn overwhelmed 
with debt, way beyond their expectations, and way beyond every 
possibility of ever being worth, if they live to be much older 
than men livej The bankrupt law says to those people, now be 
an honest man, and turn over, with certain exceptions, all you 
have got, and you shall be discharged frosi your Indebtedness. 
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I believe In England they have a ptnancnt bankrupt lav, and 
It Is the ballaf of a great man* that we ovght to have a 
permanent bankrupt lav la this country, by which a men over- 
whelmed by financial embarrassment amy gat his discharge, and 
not be compelled to resort to all sorts of devices to evade 
creditors. I would suggest to yoa to take a minute of two 
oases on the subject of bankrapt lavs,- Sturgls against 
Grovnlngshield, 4 Wheat on, 122, and Ogden against Sanders, 
12 Wallace, 213. I would advise you to read those two cases. 
Now the next clause of the constitution is one of great 
importance. Congress shall have power "to coin Money, regu- 
late the Value thereof, and of foreign Coin, and fix the 
standard of Weights and Measures." What would be the con- 
dition of this country if ornry state in this union had the 
power to coin money and fix the value thereof f We would not 
be much better off than they are in China and seam other 
Asiatic countries. Money is connected with everything in 
this country. Whatever debases our money debaeea oar morality. 
This is the power to coin money. Mow that clause does not 
refer to paper money, because we do not coin paper money. 
The word "coin" indicates that the word "money" there refers 
to the precious metals, gold and silver, and as all values are 
affected by what things are worth in money, therefore it is 
of the most importance that the power in thie country to coin 
money should rest with one government, not with forty odd 
governments, but with one government. Ho state in this union 
has any power to coin money. Only the United States can do 
that, and to regulate the value thereof, and to regulate the 



value of foreign coin. Wo are net to fee flooded with tint coin 
of other count r lea beyond the power of Congress to regulate 
the value of it. low you of ton hoar of the legal tender 
eaaea. Those cooes do not depend upon that olaaao of the 
constitution. They depend apon other elaaaea. This is the 
power to coin what we understand as aouey, that is, gold and 
silver, sad of the United States the power to fix the value 
of it. 

How passing from that to the next clause, Congress shall 
have power *to provide for the punishment of counterfeiting 
the Securities and current Coin of the United States." Who- 
e^»r assunes to put out a silver dollar or a gold dollar 
that has not been coined by the United States, but coined by 
themselves, is very apt to get into trouble. No san has the 
right to counterfeit the current coin of the United States, 
It is a penitentiary offense. It is not siieply the coin, it 
is the security. Therefore, no man «ay counterfeit a bond 
of the United states, a certificate that nay be issued by the 
Treasury of the United States to circulate as money. Counter- 
felting of that ts an offense against the United States, and 
nay be punished by the United States, and is punished by the 
United States. You will find in the revised statutes the 
punishments for counterfeiting the coin of the United States. 
It would bs of very little value for the United States to 
coin money if it had not the power to punish the counterfeit- 
ing of the coin, and this is a very tender spot with every- 
body In the country, -counterfeiting. But the people are 

liable to be deceived by receiving counterfeit coin of the 
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fit ate* that it will open and extend these facilities of 
■ualcation fro. on* part of too country to the other, it is 
• question of polUy a»ro than of power. ftoa» me so, that 
wo have got office, aneua* aow. if you establish telegraphic 
coo-onlc.tioo •• a part of tha postal eyatest, oih! telephonic 
communications, yon will have teany more thousands of office 
holders that* yon have got now, ant it will be a littla diffi- 
cult to Menage and a littla dangerous t© the people t« have 
that vaat powar under th« control of ona nan who may be in 
tha White House, who aay want to ba Praaidant not only once 
but two or throe or four tinea. That la the argument that 
la nade against the policy. 

Congress shall have the power -to promote the Progress 
of Science and uaeful arts, by securing for li«ited fines to 
Authors and inventors the exclusive Right to their respective 
Writings and Diacoveries. • Under that they pass the patent 
1*—* by which nen get an exclusive right for a Units* 
period for their invention, for their authorship, for their 
discoveries. Wall that baa been of vaat benefit in .any way. 
to the country. What is the weaning of thatT it is to ati«- 
ulat. tha faculty of invention, there .re sow* wen that will 
work and work day and night frost the very love of science and 
the uaeful arts, for the love of fsa* t h.t «.y at tend it, bat 
that is not quite enough. Theae gentlemen who frosted the 
constitution thought it wi.a and beneficial to strata it 
with a deeire to make a fortune. ih»t it is not every inven- 
tion so-called that any b. patontad. It I. that which i. 
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useful. It is to pronots the yrt gr tu of science and the uaa- 
mi arts. A nan nay make an epplloatiod for a patent for a 
particular invention. wemi It ie as* to lite, entirely now 
to fete, bo la certain that ho to too first inventor, but it 
turns ont that soao othor nan aoross tho waters invented that 
a year before, or made an invention that involves that same 
principle. ffa is not the first inventor and he is not en- 
titled to a patent. Sonstiisss it is very interesting how 
asae these people come to each other. The huuan alnd is grop- 
ing off in the darkness, and a man here and a nan Share, and 
one sonewhere else is straggling for tho save thing, and the 
history of invention shows that one man has eoae oat too or 
three weeks ahead of the other. Now why do ws give hi* the 
exclusive right in these writ lags and diseoveriesT wall as 
I said, it is to stimulate invent ioa and to reward fete, us 
is given the exclusive right for s given tins, for United 
tins* aat for all tine. Congress eoald not give a nan a 
right for all tins, an sxelwsive right. Tho Congress says to 
tfes aaa who has nado a useful Invention, good in the arte and 
eelences, and that will contribute to tfes welfare and sonfort 
of tfes people, I will give you tfes euslualve right to ass 
this for a certain aunher of years, on oondltloa that when 
that tine expires, unless it Is extended fey tfes governnent, 
that invent ioa shall belong to tfes people. There is a nan 
continual 17 applying to no through tfes peat office, that ha 
is tfes Inventor of a particular filter. I an net using bis; 
I an using sonebod?*s else. Re says that his patent gives hii 
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the exeluslvs right for s given parts*. Wall, when two MB 
are contesting for th« priority of Invention,, they coe» to 
the court and the court awist 4Ntit; first, f* this a eeeful 
infant loot Is it an invention at silt Is it anything •»*•• 
than nechanieal ekili* If it is sn invention, and is useful, 
they will find out who the first Inventor is, and they will 
award it t© hi«. Seas think when they get s patent from the 
Halts* States, that they have a right to is anything they 
chooss and plead the authority of the Baited St a tea. Well a 
nan got an invention for some sort of oil for lighting pur- 
poses, and he established his agencies in the state of Ken- 
tucky, bat the state of Kentucky had a statata to the effect 
that all sellers of oil in that state should submit then to 
inspection by the proper person , and that oils of a particular 
kind, unless they were of a particular kind, should not be 
sold in that state, and that was apsa the ground that any 
other sort of oil was dangsrous to the saf sty «f propsrty. 
Well this man says, "I don*t care what the state of Kentucky 
has to say. The United States has pateatsd this oil. They 
have given me the exclusive right to this, sad I aay ssll it 
•vsrywhere," Hot so, said the Sapreae Coart of the Baited 
States. It is asrsly that nobody shall aaks that oil except 
upon your license. You have the exclusive right to use it, 
bat when you take it into a particular state yoa are subject 
to the laws of that state, and the stats may say it is not 
reasonable that it should be used, sad if it is a reasonable 
las it is bound to be respected, 
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Congrsss shall iuivs peersr "to constitute Tribunals infe- 
rior to the Swprewe Court.* What sort of tribunals? How many? 
Wen that wm» left to the discretion of Congress, it would 
not have been wise for the mat. who frowsd this constitution 
to have limited the discretion of Congress in that particular. 
They would not havs been wise to have said that Congress shall 
establish tribunals upon particular subjects only. They feil4 
far-taowledga enough, if 1 may so describe it, t© see i a%G 
the future, and say that this country has only three ©r four 
Millions of people when we adopt this constitution. It nay 
have many wore millions of people. Washington, the wisest 
man of his day, saw before anybody else saw the vast possi- 
biiities of the West, and the Wast then included what now con- 
stitutes Michigan, Kentucky and Ohio, and all the country 
between there and the Mississippi Elver. We did not *v«n 
own the country bayond that, and therefore this was wisely 
left to the discretion of Congress. What tribunals has 
Congress established* Why the Court of Claiws is established 
in virtue of that aathority, a tribunal with linited Juris- 
diction to hear and detemine certain classes of cases against 
the United States, and under that section it establishes ca«. 
missions sometimes, rney will establish a emission to hear 
certain claims. I- is any sort of a tribunal. It is not 
simply judicial tribunals, but tribunals inferior to the 
Supreme Court. 

Congress shall haw power" to define and punish Piracies 
and Felonies emitted on the high Seas, and Offences against 
the Law of Nations.- W.n you ^ w a , kf vhat ^ Congress got 



to do with the high «c.««f Turn territorial Juristic tion of 
the United State* extend* three ailee outside of t te *h 01 . M 
of the Onitsd States, What business has Congress to punish 
Piracies coMBitted or, the feigh seas* If you say it of the 
United States you could say it of other nations. You .sight 
say, what business has Bngland to punish it out of the jur- 
isdiction of England* If mrT country had not the power to 
PMiiah piracies, pirates would cover the seas everywhere, 
ami would destroy commerce, A pirate is ^ @n9my oT the hUBan 
race, and by the law of nations, by which I mean the law that 
is so»on to all the nations of the earth, any nation has the 
right to punish piracies committed on the high seas, and 
felonies, not every felony, it does not mean that, but it does 
include these cases, a vessel registered in the United States, 
flying the teited States flag, traveling b « t we*n the city of 
mm Tor* and Liverpool,, n, tor the purposes of t]« ,„*!**- 
*«ent of felonies upon the high seas, part of the territory 
of the United states, and a murder committed on one of those 
vessels running from Hfew Yorfe to Liverpool is punishable i» 
the court or the United states, particularly if u ba ot ^ 
American. Hot a great while age two or three years only-- 
a .11 schooner left **. City of New Yorfc, going down to 
the Southern Seas somewhere, and when far out tn the ocean-- 

only about six «« ?a. ra r r.^^^i 

--* -. »e«n peopia on ooard ontsiaa ol w» mere 

(Seek haaas- -s^irt iiv<»R .-.* ,»„^* 

-.8 iivci, „. ;., ree person* wm-o taken in a very 

**««,<,„* »a„ Mr . Tha TBSEal by ordar or . hMit tfcat ^'^ 
•a, taken *. H.li fMt ana th.„ „ rtaln p .„ OB . „„ ^ ^ 
«r. arrastM and brought to the oity „r Bo.ton ann tri.n for 



aurdsr. One Bran was tried in the federal com t at Boat on 

for having committed on the high tteaa a aaurdwr on a treaaal 
registered In the United 8tate» w mad taarnfoi'a subject to 
the criminal jurisdietioa of the United States. Soae people 
often say there are too nan? delays in the administration of 
the criminal laws, and the court a do often reverse judgments 
in criminal eases. It mstkm it, they say, impossible to en- 
forae the criminal law. Well that beionga to the same class 
as the complaint very often heard from men who never read the 
constitution and never read anything elsa much, but who are 
quite content to have a mode of proceeding that would be 
quick and sharp i end the mattery put this fellow out of the 
way, if he wasn't guilty he would not be charged; must not 
have these delays; let some one man decide and end it; if he 
has to be hung, let him be hung, and get over It quick. That 
is the feeling of some. That Is not the idea of this consti- 
tution. It is not the idea of the law. The scrip 'are says, 
I believe, or somebody says, better that ninety-nine guilty 
men escape than that one innocent man should suffer, and there- 
fore the law is merciful. The law is just but it is merciful. 
The law is tender in taking a human life, and therefore th« 
law properly administered never loses sight of these guaran-- 
ties of life. Such for instance as the clause in the amend- 
ments to the constitution which says, that no Ban. shall be 
twice put in jeopardy for the same offense. So man shall be 
compelled In any criminal case to be a witness against him- 
self. The accused shall be entitled to a speedy and public 

trial by an impartial Jury of the state and district wherein 
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the crime shall have been comttttl, If th*r« are delays in 
criminal oases, it is the delay caused by stupid jurors and 
not by the law; It is the- Aalay caused by inefficient men 
charged with the admini stmt ion of the law who do not dc their 
duty, and therefore up to this time, speaking generally now of 
all of the state courts as well as the federal courts, there 
Is a purpose not to take life, not to take liberty, not to 
take a man's property, except in accordance with law, and in 
accordance with the fundamental principle which, if we once 
depart from, our liberties are gona, and therefore the com- 
plaint l@ too often made about delays in the enforcement of 
the criminal law, and the delay comes not from the law but 
from those who are charged with the administration of it. 

Congress shall have power "to Declare War, grant Letters 
of Marque and Reprisal, and wake lules concerning Captures on 
Land and Water, « Congress shall have power t© declare war. 
Nobody else in this country can declare war but Congress, but 
that cannot be said of most of the countries of the earth. 
The government of Knglsnd, with all the freedom that its peo- 
ple enjoy, might have war on its hands by the act only of the 
Queen, or speaking more literally by the act of the Cabinet. 
Germany has recently occupied part of the territory of China. 
Russia, it is said, is going to occupy for the time for 
winter purposes, Port Arthur in China. Well Great Britain, 
suppose, comes to the conclusion that it Is dangerous to the 
policy of her plans, getting too near to har possessions in 
India, and Lord Saulsbury would say td the German government, 
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the people. We do no t want to acquis . territory i n and of 
itself, under that clause there has bMn a good deal of dis- 
cussion recently as to what the country ought to do with ref- 
erence to certain matters no. pending not far from us. Well 
those are questions of policy that I do not intend to discuss. 
They win have to take care of themselves, and when the time 
eon»s about, if it does come about, for a war between this 
country and any other country about anything affecting us, 
all that any of us can hope and desire is that we shall be on 
the right aids, that our cause shall be just, and if it does 
come, why I take it for granted that the world will « Rrt outf 
if it does not know now, what it is possible for this American 
people to do if they are brought t© war. 

Congress shall have power "to raise and sutpport armies." 
How large an army? Why as large as we may want. „ There i & 
no limit. We may call every able-bodi«wt man in the country 
into the service, and support then while in the service. We 
have got a very small army now. You do not need a very large 
one in time of peace. But we can expand it to the extent of 
the capacity of the country to furnish men, and for what pur 
pose? Why for every purpose to which this government may be 
competent. For purposes in time of war to send the soldiers 
out of the country into another country, if need be, but al- 
ways for the purpose of supporting the integrity of this 
country; resist not only an attack upon our nation, but re 
sist any attack that may bs made upon any part of the cour.tr>;. 
Hot simply one state, but all the country. 
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"But no Appropriation of Monty to that Use shall be for 
a longer Term than two Years." Why that limitation? Andrew 
Jackson, I believe it was who said that "Eternal vigilance is 
the price of liberty. ■ it was seen from the history of 
other nations that standing armies, with armed men, sometime: 
were turned by ambitious aspiring leaders against the gov~ 
ernraent of the country and overthrew it and established, an- 
other government. Now the experience of the men who had 
read the history of the world suggested in that form, we will 
not put it in the power of any President of the United States 
to keep and maintain an army that he thinks proper. We win 
not make an appropriation of money to support the army. The 
amy might need In 8 sense to fi» disciplined. The military 
are subordinated to the civil authority,. Now we will have 
no amy here for which an appropriation iihall be made longer 
than for two years, because we may come to the conclusion 
at the end of that time that this amy is too large; it en- 
dangers the peace and the safety of the country. We wiu cut 
it down. Whereas we have appropriated one year for one hun- 
dred thousand men, we will reduce it to fifty thousand men. 
It was to keep the power in the hands of the representatives 
of the people to the civil power from being overturned by the 
military. Of course we havs had no danger as yet from that 



source. 



Now I call your attention to the next clause, which is: 
Congress shall have power-to provide and maintain a navy. - 
There is no condition annexed to that, that the appropriation 
shall not be for a longer term than two years. Therefore. 

_1 7. * 
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Congress may make an appropriation for longer than two years 
for the purposes of the navy, Why the distinction? Well I 
ion't know, though it occurs to me that possibly becausa the 
Navy was outside of the country and the Army was inside. 
There might be danger from a large number of troops inside, 
but not from the navy outside. Now the whole number of men 
needed to man our navy would not amount to much in the presence 
of a population such as we have here. 

The power -to make rules for the government and regula- 
tion of the land and naval forces." They have rules and reg- 
ulations peculiar to themselves. Well there could be no dis- 
cipline in the army and navy if for every offense committed 
by the soldier in the army or the sailor in the navy, if the 
case had to be tried by the civil courts . Therefore the rules 
and regulations you will find in the revised statutes, which 
provide for the trial by court-martial, and those rules are 
easily understood, and they provide for a trial of offenses 
according to those modes, and in that connection -to provide 
for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions.- Who con- 
stitutes the militia? Why it is every able-bodied nan in the 
United states between certain ages. Now Congress may provide 
for calling them into service, not perpetually in the service, 
but for a given period for emergencies. It is a great power 
and a very important one, The militia of the United states, 
added to the army of the United States, makes an enormous 
force. We hear about the great number of men that the Emperor 
of Germany can call into the field on short notice, and the 
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Czar of Russia can call on short notice, but this country can 
put into the field in a short U«e forces that would aqUal the 
combined forces of Germany, Russia and Prance. 



II 



Lectures on Constitutional Law by Mr. Justice Harlan (Cont'd) 



January 22, 1898. 



We had reached the clause of the constitution declaring, 

that Congress shall have power w to provide for calling forth 
th« Militia to execute the Laws of the Union, suppress Insur- 
rections and repel Invasions." How you will see, upon a 
moment's reflections that the very existence ©f the Union 
might depend upon the execution of the laws of the union; 
its very existence raight depend upon the suppression of an 
insurrection, Of course this means an insurrection against 
the government of the United States, and so its existence 
Might depend upon the power existing somewhere to repel in- 
vasion. That means an invasion by a foreign power. You 
strike oat ilrni section of the constitution and you destroy 
the governs en-.- of the United. States of the power to preserve 
its existence. In 1333,-1 think I state the year correctly, - 
there was trouble in the state of South Carolina. Some laws 
had been passed bv Congress which the people of South Caro- 
line did cot jike r but they were laws of the United States. 
South Caroline passed eounier-legislation, and made it an 
offense fr.r anybody in that, stat«i4Qphtt tempt to execute cer- 
tain ae's passed by Congress. South Carolina claimed as its 
theory , that it had the right to nullify any act of Congress 



that i 
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sght repugnant to the constitution of that stata, 



Pfeey passed a law saying in substance, that the act of 
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Congress shall not be enforced la ths stats of South Carol las; 
and South Carolina's view of the constitution of the govera- 
nent of the United States was, that the act of the state leg- 
islatgrs of Soath Carolina was the lav of the people of that 
state and not the aet of Congress, that was Mr. Calhoun 9 s 
vifNP^ hat there happened to he in the White House at that time 
a wan by the name of Andrew Jackson, who did not aeospt that 
▼lew of the constitution. Re had taken an oath to support 
the constitution and laws of the United States, and upon him 
rested the obligation to execute the laws of the United States, 
and he said, almost in words, to Mr. Calhoun and to thoae who 
agreed with him, "If you stand in the way of the execution of 
these acts of Congress, 1 will sse what power there Is in 
this government. I warn you.* He issued a proclamation, a 
very famous one, to the people of the United States, bat 
especially addressed to the people of South Carolina, telling 
them "If you resist those acts of Congress, I will employ 
against you the whole power of the united States. I will sse 
that those lews are executed.* And they were executed. It 
Is well knows that that gentleman then in the White House 
meant business, and he meant what he said, and that he had 
the courage of his convictions, and WB* R0 *** prepared to 
test the question whether the United States was stronger than 
the state of South Carolina, and Juioltsen triumphed and the 
laws were executed. And this power was again brought Into 
forms* In 1861,-1 refer to this not to disease war questions 
but as a part of the history ©f the country, -when our brethren 
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in the states south of us started an Insurrection. Mr. Lin- 
coln, under the authority of an act of Congress, called out 
75,000 volunteers, and they responded at once, and a great 
many more than *6,000. We have not had occasion to exercise 
that authority in any specific case to impel invasion, be- 
cause we have not been invaded, Ibut if we were, we find 
authority in the constitution of the United States for the 
President of the United States to meet the invasion. How no- 
body doubts at all Et this day that these powers are very 
essential to the existence" of the nation, and their value has 
been Illustrated in nany ways, and several tines in the histo- 
ry of the government. We Have got here now in this country 
•bout seventy billions of people, sad we have got a great 
■any people tn «wr country that have no tilea of law, have no 
proper conception of liberty they think liberty means li- 
cense to do a© they please; a great many warmly element*. 
Why ts it that we are as quiet as we are* Why is it that 
■ore things rre not done in the way of violence towards dis- 
turbing the peace of this country than are done* Why is it 
that there does not arise in different parts of the country 
amed opposition to the laws of the United States when they 
happen to be distasteful to the pfteflp of a particular local- 
ity* Why, the main reason i» that awerybody knows that there 
exists hare on this continent a government strong emowgfe t© 
talce ears of" itself, ettrong enough to execute every law ©f the 
8&A£*d State «, strong enough to put down Insurrection wherever 
it nay occur, strong enough to keep the peace of the Waited 

States. The power of seventy Millions of people with all the 
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wealth of this wealthy country behind it is a power that does 
not exist anywhere on tha earth outside of this country, and 
these unruly elements know it, ani. therefore tiny are kept 
quiet, and they are educated In the idea that if anybody does 
not like a lav that may be passed by Congress they snst wait 
until the next election; turn the Congress out that passed It; 
turn the party out that passed it. If the lew infringes the 
constitution* Infringes the rights of amy individual » g© into 
the counts of the country. There is a remedy in the courts 
of the country for every wrong done to person or property. 

Along side of this, Congress shall have power "to provide 
for organising, araing, and disciplining, the Militia, and 
for governing such Part of then as nay be employed in the Ser- 
vice of the United States, reserving to tie State* respectlve- 
ly, the Appointment of the officers, awl the Authority of 
training the Militia according to the diaeifltea preaeribed 
by Congress.'-' the government nay met only anil to its aid 
the regular amy and navy of the Salted States* but it amy 
call to its aid the militia of the United States, and amy em- 
ploy them 1b the service of the United States for any purpose 
germane to the powers that th# government ef the United States 
may posse-is. Mow whan the militia As called forth, -yon ob- 
serve hare the clause "reserving te the States respectively, 
the Appointment of tha Of fleers, and the Authority off training 
the Militia According to the discipline preaeribed by omn* 
grthia. ' 1 think without exception every regimemt ef volunteers 
In the lets civil war in the army of the United States was 
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oesjaandad by »«b appointed by the ftovtnMn of the rwaaoetlvs 
states. Ths regioents wsrs primarily organised by ths states 
and then turned over to ths government of ths United states* 
mustered into ths ssrvies of ths Units* States, and thence- 
forth under ths authority of ths United Statsa, and a vacancy 
occurring In the Colonsl of a regiment «as supplied by this 
Soveraor of the state from which ths rsglMut cans. 

Congress shall have power *%o oxarelM skoIusIv® Lsgisla- 
tlon in all Gases whatsoever, ovsr such District (not exceed- 
ing ten Miles square) as «ay, by Osaston of particular 
states » and the Acceptance of Congress, beeone the Ssat of 
the aoirerroaent of the United States. " Under that power ws 
have got the national seat of govoraeant here* and ths histo- 
ry of the location of the seat of s^wsmjuenft hone i* »o* with- 
out interest, the seat of gowmatttt for a tla* was at Phil- 
adelphia, and at the tiM it was ongMtMi. 1 hollows it w 
in New York, Washington was inaugurated ProoMUmt of ths 
United States la Hew "fork, but ths Ma* of «*• twit tonal gov- 
araasnt h?A not been finally sstahitwhod. Whore auowld It hs 
at the close of the Revolutionary War* l% oppoors* tB * t 
thsre was a vast debt upon wan? of the original thirteen 
states, a debt contracted by those states la tha prosecution 
of the ^r ? in caring for the soldloxo that thsy fumiahsd 
and providing for then, it was a asfltt that would not dlsturt 
any financeer 5 * sleep srore than aa hone on* sight m, ■* 
Uftfc about borrowing two or throw slUUM off doltaro. Boon 
not disturb us at all. Why ws can do that twonty-ffour hours 

after we advertiss. Ws are richer now. Than the dsh* > look- 
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log at it from our present etandpnlnt, una mwnll. the auastlea 
arose, what should bo done with that debt? Wall a largo num- 
ber of statesmen in the country aald that dabt was incurred 
la tho common defense and ganaral welfare, and the Ualtad 

States ought to Manna it,- pay it. Sane etataa rani ltd* 
Virginia among than, "We bora our expemaia in tha wmr; wm do 
nut uuuilc tha government of tho llnitad Statue to pay na bank 
anything. We responded to all requisitions nude upon na; 
no furnished all the men and money called for from as, and any 
ahould not other states do tha wary sums thing for themselves? 
Why should that debt be saddled upon tha whole eouutryf " Wall 
as vtta O3.Bsijjissji0si extended grant bittamana arose ower it* 
those debt© at that tine were bringing a vary annll mm in 
tha market. Kobody ever thought off Investing in th«N» alnlau) 
of the state* where thay were seeking for mum return* in 
tho way of dividends or Interest, of eaurua^ everybody know 
or felt at that time that if tha gownrauant of tha United 
States assumed those debta thay would go up at onee, and 
therefore it was said by thoaa who wara o p p o se d to tha aohane 
of paying those debts through tha national government, that 
they were being speculated in by politicians, and if you look 
into Me Master's History of the People of tha United States, 
yea will see that all sorts of ehnrgas were snufa against 
parties a.n'1 statesmen of that dny, nhurglng that Senators mnii 
Representatives were speoulatlag in thane debta, and owned 
some of them at the very time tha question una before them 
whether the United states should assume them or not. There 
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nay have been mm troth In tMt-areMU*- » §«** *••! •* 
exaggeration, -bnt so it happened tuere wera two parties to 
that eontroverey. Mr. Hamilton took the gronnd— and nobody 
doubted his integrity; nobody to-day deeftta Ma peraeaal 
integrity— Mr. mull ton took tint gromd that thoita dnbts war* 
iaearrad for tha benaf it of tha whola ceintry and tha whale 
eomntry oaght to aasmaa tha*. Ilr. jaUTaraaa took tha attorn" 
view, and ha «aa opposed to tha govomao n t of tha Baited 
Stat as asaualng thoaa debts. Tha ooantry was bagianing ta ba 
divided soaewhat upon a seetieaal line, bat Mr. Jefferson and 
hia friena« wanted tha saat of government eeath of tha Poto- 
smn, or on tha Potomaa. They did not want it ia law York at 
mo and of tha country; thay did not want it at fmlladaftmmia; 
tkay wanted It down here, Soath, aramad tha PatajMM. How 
this is preliminary to aayingt that tha fast ia mvw wall 
authenticated that tha way la ablate tha aaat of government 
happened to be aatabllahad hara on tha bonttica of tha Potomaa aaa 
a aort of understanding batwaan tha laadoro oa the roepeetive 
sides of this debt quest ion i that if yon down hara on tha 
Potomac v&nt the national gov ernment hara* wHi 
yonr opposition ta the national geworamaml 
debt 5 «e vill let you have the aaat of goitiaaant. I den t 
snppoae Mr. Jefferson and Mr. Haaittaa mwmr nat each other 
and earn.® to any understanding in word* of that aart. bat tmmt 
soae follower of each talked with aaah othor mad raaahod that 
conelueion, and that that wae tha raaaaa amy oppoaitioa to 
the location of the national govaramaat hara aa tha baaka of 

the Potoaae oeasat, I think ia pretty well anthentiented, and 
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there »aa no bribery in it. it amid not 1N> call** intrigue 
•tut corruption, zt wy often «•». in IM llf# ^ .^^ 
••a that whan thay find they „«,,* „ t ^ ^ ^ ^ 



take Hut they sail aat. a tTtfi^inr •— .» *. 

# *■»» «-«** * i^itinii r want ta aioieajiuii 



ahalfedoaen «JnIi tfUMll«. Se M wa^pliah 
the. iu, i«t he can **a»ja>iU. two or three a.t af tlM> fiv#t 
ami if a« guts theee he «,., k^. «• mmnk mm% mm% ^ ^ 
thing souebody else waate, and in that way he aafcoo a little 
ae>anee in what he want* to eeeure. That often aecara in the 
life of statesmen without there being any ground ta eanrge 
corruption, juat as a lawyar nay •*», ar a Jade* my any, 
"Wen i don't lihj^thia doetrtaa. i «an-t lika tMa *u- af 
the eonBtitutlan, hut it ha* «nen aattlai hy tte ^ th i m 
<3e«rt of tha United state*, sat alanly moae 'bat m Mff a 
aaaea ttaaa. livery ehanoe they have had ta nnae aa that 
tueetion they haw deeided aaa way, There* <m-,,- the gwatlenen 
•ay, -why the time hint eon* for aa to aarrawiAur mm •«— — 
that eubject, i aoquie.ee and go aa aad aaaaate the eenetl- 
tution of the united statea an that theory. • That fta wall 
Uluatrated in a great aaay thinge. Vhy ga baak fifty yeare 
ego~eertaiaiy sixty years ego-there wore a aanftar of atatea- 
aen in this country whoae aaaorlee wa rawara mm «*> , r ,.t 
ability, «ho utterly denied the newer af the f— r-mmt af 
the united States to ©©©tribute any iionay ta improve the 

weetern rivsra. Jhera aaa an abeeJ ate wat *# _ - 

■^^»» •» a^^»* , sney 

•aid,, to do it. They foaght it, hut do yaw knew of any 
statesman to-day that talka that way? Rat a ana of then. On 
the contrary they ara all trying to get appropriatione from 



Congress to Improve every creak in their lssmlittsm. the 
greet quarrel between Mr, (Jlay and Mr. Jackson was about the 
United Status bank. Jackson denied tha power to tha govern- 
ment of tha United states to incorporate a national ban k, and 

he ami his way for a time,, and i;he On I. led States baafc want! 
dmvm, bat whom the war cam of 18«l, whoa tha government of 
the United states was confronted with an organised fore* cov- 
ering half the territory of this anion, and the forces com- 
posed of men of tha same blood as those who stood by the gov* 
ernment of the United States, and there was before them the 
enormous task of putting down that insurrection and reinstat- 
ing the authority of the United states, there ana no diffi- 
culty in formulating a scheme for national banks, and afeo to- 
day is prepared to stand up to a court of Justice smywlisra 
and deny the constitutionality ot a law which organises tha 
national banks of the country, whatever they may say about 
the policy of such a system? The fact la, that many af the 
views of Mr, gnomon have bees accepted and Incorporated in 
the policy of the govemaent; many of the views of ttr. Jef- 
ferson have been accepted and the country to-day la wiser 
than the country was at that time, the statesman of to-day 
are wiser than they were at that day, although they may not 
have as great an intellect as the men of that day. What Is 
the power of tha government of the United states over this 
district? Has any state authority to legislate for this 
district i no, because the constitution says, tha power of 
Congress is exclusive in legislating for this district in all 
eas* s whatsoever. Bo state ha. any authority within this ten 



■*!•• square, mod i w ml** thw» i»« «, * « 

«■ s*m Tii,i;(r imiv* mm, *h*.t*v«r la the 

«-. .«». t ta «.**., «,„. tlmta , ^ MmtrM ^ ^^ 

»*.. th. tartan* thlB(s u t „, t ^ ^ tw ^ ^ ^ 

i. «.x«.i„ ln eongr .... lBMIn>Wi(liii 

•«• .* th. *„*,„„ api ,.. Pwl ^^ ^ ^ u w,^.^. 

—r. t h . o ongr .. s w tittloet ^ ^^^ ^ ^^ 
thing, be don., thr..t„ lng c,^, „« „, .^^^ rf 

P.nn.yl T anla wa. . PPMl , B t0 to «.„-_- ... __ v 

"•»•*»• that aok aM afford 
«h. r^umta protection to tfc# e-ltrMB ^ ^ ^ ^ 

.ub.t ano9 thnt h. ^ oot th . ^^^^ nmatf 
«.. oo„c,,„ „ tha vuitad 8t>tM tJmt ^ wtmu 
ar..t w ftf th9 „ aUKl 9tBt## wnt ^ ^^ ^ ^ ^ 

ing .ho «„. 9(lBlRlstr(ltlon( whtn m lmmrntttm ^^ 
P.nn.nv. nt , oa 80 , oant „, m w1m ^ ^^ ^ ^ 

""* ° li,M * "••"»« «ro» thara, ^ _,«, „_ ' 

» "■« »»oi». Mating, vara 

new and ffl0 b« em) strika. acainat «.. -— . 

-entnat tha afrtaar. af tha tteltaa 
«.»... TOtlne lt uncwtfopt . bl . ,., th- ^ iiw ^ ^ 

'"-""* S " enforee «-* *«■ X-*U, far th. .„.»,„ 

»..h t „ gton „ aB in the BrMW . Btlrt ^ ^ ^^ 

Uton ««s Secretary of the Traaam «.„.. «. t 

,ii© mn«d Stat** tiwiiti (miToi^ that 

he called out the Binti. of P««o«yi wU i..^.^, _ 

Z '*"•" tb °" P ^ 1 - * -— >— «— that h. ha. 
**.. .n oat, to «.„,. th. X„. „r th. «« 9t . t „, ^ 



that h« was going to aappreas that dlscrdir «r the government 
should perleh la the attempt. And tad militia « eet | B 
motion—placed nader Vhiteherec Hurry U«— and when they got 
inside of Penneylvania the rebels disappeared. They oould 
mot to® found. H©w we tew m % noro « diatrlt tern alia® 
aammre in fhleb the national gmnmBt baa lta prtmeiipmi «r- 
fleea, and where so stale ana the right to ntnti or to aand 
lta forces Hoe let anybody to-day get up a nob la the city 
of Washington and march to the Capitol on the hill end threat- 
en the Congress of the United states If they do not do tale, 
that, ©r the other thing, they will get In trouble, gov 
long would they stay around the Capital* Yhey fcmm that the 
Whole power of this great nation eeald ho employed to ampproM 
It, and no state--whate*er assy be the troublae or dlamfreotlem 
In lte midst- -has the right to eurciee a particle of author- 
ity In this district . it belonga to the wmole United Statee, 
Is the seat of ths national government, aad that wee the Idea 
of having a particular piece of ground somewhere la the United 
States over which the authority of no state extended, ewer 
which Congress alone could enereiee exclusive legislation. 
The District of Columbia is a municipal corporation, and for 
thie reason can be sued, and beeauae It la allowed by acts of 
Congress to be suedL It is a municipal earmarntlea under the 
authority of the United States, the City of lew York is a 
municipal corporation, part of the state of Pew York, it ie 
organised by the state of Mew York as a part of the machinery 

aft* 

by which the state of Hew York cottdueta lta affair*, laetead 

«f the state of Hew York atteaptimg to control all the details 
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of t|i« aualelpal affair* im the «I*f ad* Hew Tot*, it <M«Mt:ts«i« 
a nmjlellwl eor|N>mtl«B and ioweate it with authority to at- 
tend to this, that or too other thing. 8a we have tb* Dis- 
trict of Columbia but unfair tfca authority of the Baited States. 
District Cojanlssi oners ara appointed by authority of an act 
of Congress. The lava la faraa bara ara Uiaaa pasaed by 
Qaagraao. No doubt tba thought win oaear to yarn* mflmt amy 
eomgreaa do in this District? How fte nay it go? nu, that 
la an Important question. It is eaaiiy answer.,, Imwwimp, 
although I have heard arguments mads upon that sab J set that 
a little surprised »e at the time,-~f©r instance, in the oaaa 
of Calls* against Wilson, 120 United States, which is a 
ease that went from this district, where the emeatlon wan 
whether certain parties who were indicted for a conspiracy 
to Injure AS ware entitled to a trial by Jury. It was argued 
toy learned counsel that tltey vara mat untitled to m trial by 
Jury, unless Congress chose to give it, and I pat "the attest ion 
to counsel is argument, and ha met it like a conscientious, 
consistent lawyer, -el ted art tela » of tba ajnaadsieats to the 
constitution* which says , that ao person shall be held to 
answer to a capital or other infamous erlme unless on indict- 
ment of a grand jury. Says I, »Can Congress authorise a man 
to be proceeded against for his life in the District of Co- 
lumbia, except by indictment of a grand Jury." Be said "Tee." 
•Well,* sajr» I 'The same amendment says private property shall 
not be tak«n for public use without juat eenpanaatfmi. Can 
Congress provide for the talcing of private property in this 
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M.trtet far P*ile w— •"*** J«st eoa |W ..iiMiitient« •*»■•, 
says be. •Well.* W» *» PWhllt " my n&% 0om ^ t * mB *® th * B in 
the District of Columbia*" •Well** ««F» He •*■•*• ls *•*» 

little that it cannot do?* I put to fctai the further question, 
-Can Congress establish an order of people la the District of 
Columbia with titles and have an order of namility hare in 

this Districts le said •Yaa." "Beeanee* said he -the con- 
stitution says that Congreas .hall emercisa .xcltteivc legis- 
lation in all eases whatever over the District of Columbia." 
Weil, our court did not take that via* of that provision of 
the constitution, and we held in that ease that the exclusive 
power of legislation which Congress had over this District 
was to be exercised with reference to all of the provisions 
of the constitution relating to the rights of life, liberty 
*od property, and that the omasa* of tfca District of Oolum- 
bia were Just as much entitled to the ftntamtal gamrantaaa 
of life, liberty and property, and to the ben«flt of all the 
provisions of the constitution aw the people in the states, 
and that the power given to Congress to pass ixelusive legis- 
lation cvsr this District meant that that legislation must be 
considered with reference to the fundamental provisions of 
the constitution. "And to exercise like Authority over ail 
Places purchased by the Consent of the Legislature of the 
State in which the Same shall be, for the greet ion of Forte, 
magazines, Arsenals, dock-yards, and other needful buildings. * 
If the Quite* States, with the consent of the state of Ken- 
tucky, purchased a particular piece of property in the city 
o." UoisvlUs on which to erect a custom house* and the title 



In fee passed to the United Status, the United States could 
•x*rel*» exclusive jurisdiction over thai pine* of ground, 
•ad all that occurred inside of that build inf. Bat Mark yon 
that deaa net mean that tha United Stataa cannot become tha 

owner of real estate inside of the state except witli tlto ©on- 
sent of the legislature of the state . Tho United Stated mints 
ground for a fort on the Ohio river in the state of Keafuuiey. 
The state of Kentucky may not want it there. The United States 
■ay want a piece of ground for the purposes of erecting a 
custom house or a post office and the state amy not want it 
there. But the United States nay proceed to condemn property 
for those purposes without reference to the consent of the 
state. That is well settled. In shorty whatever Is neces- 
sary to the execution ©f the powers of tha United states. 
Congress ®&y do without hlnda ranee frosi any state. Therein 
lies the great difference between the government that we now 
have and the government we had before this. 

And that brings us to the last clause of section 8 which 
has been the battleground of political parties in this country 
ever since the organization of the union, and la to seme ex- 
tent so to-day, That is, Congress shall have power *t© aake 
all Laws which shall fes necessary and proper for carrying 
into execi'tion the foregoing Powers, and all other Powers 
vested by this Constitution in the wovsraaant of the United 
States, or in any Department or Officer thereof.* now it has 
been said by some learned statesmen that that clause of the 
const i tut ion was not absolutely necessary, because if that Mad 
not- be*\ -.b&--'» the Hourts would have said, the country ^ C -v.ld 



have m14 v that when a power was granted to Cnnigrtess that car- 
ried with it the power to (to whatawar waa necessary to give 
affect to the grant of that power. In other words* that whan 
the con at i tut ion gave Congress power to establish post offices 

aiad post roads .and stopped right there, that would tmwm ear* 
ried with it by necessary implication amtterlty to do all that 
was necessary to subserve the purposes for which they ware 
established. Now that nay be true. It is not necessary to 
discuss whether it would be true or not, though I nay say this, 
that it is very probable that if this clause that I have Just 
read had not been in the constitution, from the vary necessity 
of the ease the courts would taint eoaaldsred the constitution 
as giving the power to p«ss any laws necesiiiiipy to Garry into 
effect a given grant of power, but all doubt upon that sub- 
ject is removed by this clause, to nakii all laws which may 
be necessary and proper for carrying into execution the fore- 
going powers. Here is power to establish post offices and 
post roads, and the authority to pass all laws necessary to 
carry it into execution, and Congress aay pass lawa prescrib- 
ing what sort of nail matter may be excluded from the nails 
of the United States., Congress shall have power to regulate 
ecanercg sisong the several states. Therefor* it aay also 
pass laws to give effect to those regulations, that will pun- 
ish those r-ho obstruct those regulations that nay toe passed 
by Congress, Out of that clause cane the school of strict 
construction and liberal construction, and it is very amusing 
sosaetirass to hear a man say, with intense wisdom in his coun- 
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tenance, Mai for a strict construction of the constitution. " 
-What do you mean by that** "Wall," says ha "I an 
for so construing the constitution tliat Congress shall not 

exorcise any power that does not belong to it." *well» you 
might vary well say "Do you know of anybody favoring Congress 
exercising any powers that do not belong to it?* Well there 
he stops. His power of argument is at an and, for he has 
never seen just that man. Well there is another class of 
men who believe that Congress can do anything; that there is 
nothing that Congress cannot do under the general welfare 
clause of the constitution, whatever Congress thinks is for 
the general welfare,, that it nay do; thorofore thaw would 
have you pass a general divorce law applicable to all the 
states, and therefor© they would have you pass a law estab- 
lishing at the expense of the United States all sorts of 
reformatory institutions everywhere from one end of the coun- 
try to the other. Well now those people are at the other 
extreme, but, urs have been protected in this country by the 
saving common sense of the American people. They have taken 
a path between those two extremes of cranks, and they have 
said ? "do not get excited and do not let your judgments run 
away, your passions carry your judgments astray; remember 
that this xovarnment has not all governmental power j it has 
not aU legislative power; it ia not the only government in 
this country, ^e have got forty odd other governments here, 
and this national government was established for specific 
objects. They are enumerated in this constitution, The pur- 

noses w vifcich the government of the United States is corape- 

-16- 



tent are named In the constitution. The details are not given 
these. This constitution is not a code of practice in states- 
manship for the United States. It is a general enumeration 
of the power belonging to a government brought iato existence 
to accomplish certain objects. Therefore, when the question 
arose whether an act of Congress is within the competency 
of Congress under the rules now established and acquiesced 
in, you mar inquire what is the object of this act. Then 
you turn to this instrument and see whether there is any ob- 
ject there that will embrace this object at all. There is 
not; that is the end of it, that act of Congress is a nullity. 
But if there Is the object that is embraced there* w& then 
inquire is the act .necessary and proper? Very well, what 
other considerations are you to take into view, Here is the 
Congrass of the United states brought into existence to de- 
termine what la necessary and proper, not absolutely but with- 
in bounds, a bank of the United States was regarded by the 
Congress of the United States as one of the means to aceonip- 
lish the ends of the government of the United States to 
operate as a fiscal agent of the government of the United 
States. How the constitution does not say that Congress shall 
pass e' " laws that are indispensably necessary, absolutely 
secessa-y: -nat is not the language, bat necessary and prm;er f 
ana. tnerefors the courts inquire, is there any relation between 
this ac?. ef Congress and this object? Is there any room to 
doubt that it has sorae relation to it? If it has, that is 
the end of the question so far as the judiciary is concerned, 



If Congress may employ one or more means, and they are at all 
germane to the object itself f or Congress to determine which 
is the best, it is not for the Judiciary to sit i n judgment 
upon the acts of the representatives of the people in that 
regard. You win allow me to say just here, that there are 
many people in this country who thin* that the function of 
the courts of the United States is to ran this government; 
is to lay its hand upon every branch of the government; ap- 
prove this or reject that according to the notion the court 
may have as to the expediency of the matter brought to their 
attention. Now the Supreme Court of the united States long 
ago said, and that is the ml* ln the courts of all the 

states* that no court shall strike dmm o« «.„* ~* -. * , 

4« j. -i «i.j-iK.e aown an mat of legislation 

as unconstitutional and void unless it is clearly so; unless 
It is palpably so. If the court doubts, -huru is room for 
argument on both sides of this question as to whether these 
means are germane to this object, there is room here for 
debate, there being room for debate that ends the responsi- 
bility of the judiciary, the responsibility rests with the 
United r-tssee and not with the courts. And it will be a 
dangerous period in the history of this country if we shall 
eve- ^c-c the point when the action of the executive of the 
Unit --I st^es nnd of the legislative branch of the United 
Stater, is to be supervised by the Judiciary on the ground or 
mere expediency and policy. There are three separate co- 
rdinate independent branches of the government, executive, 
, judicial. The Judieiary handles Judicial mat- 
i';. tti:;Pl matters, not legislative matters. 'The 
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If Congress may employ one or .ore means, and they are at all 
germane to the object itself for Congress to determine which 
is the best, it is not for the Judiciary to sit in Judgment 
upon the acts of the representative, of the people in that 
regard. You win allow me to say Just here, that there are 
many people in this country who think that the function of 
the courts of the United States i. to run this government; 
is to lay its hand upon every branch of the government; ap- 
prove this or reject that according to the notion the court 
may have as to the expediency of the matter brought to their 
attention. New the Supreme Court of the tmited Stated long 
ago said, and that is the rule in the courts of all the 
states, that no court shall strike down an act of legislation 
as uaconatiiutional and void unless it is clearly so; unless 
it is palpably 8<l . If the court doubts,~here is room for 
argument on both sides of .his question as to whether these 
means are germane to this object, there is room here for 
debate, there being room for debate that ends the responsi- 
bility of the judiciary, the responsibility rests with the 
United statsa and not- with the courts. And it will be a 
dangerous period in the history of this country if we shall 
eve- rsash the point when the action of the executive of the 
Unit « states and of the legislative branch of the United 
State;, is to be supervised by the Judiciary oa the ground of 
mere expediency and policy. There are three separate co- 
ordinate independent branches of the government, executive, 
legislative, judicial. The Judiciary handles Judicial mat- 



• »-t polities! matters, not legislative matters. 



Judiciary are to see that the fundamental law, which is the 
supreme law of the land for all, for Presidents, Congress, 
Courts, and all others, to see to it that the fundamental law 
is not violated* is not infringed upon, but when the question 

arises as to whether a particular law does or does not trans- 
cend the authority of the government* if the court doubts , 
its duty is to hold its hands off; respeet the will of the 
people expressed in this law, and await the action of the 
people upon the expression of public sentiment. 

Section 9» *The Migration or Importation of such Parsons 
as any of the States sow existing shall- think proper to admit , 
shall not be prohibited by the Congress prior to the Year 
©ne thousand eight hundred and eight, bat a Tax or duty may 
be imposed on Bueh Importation, not exceeding ten dollars for 
each Person* "* There is an illustration of the hesitancy on 
the t=art of she men who framed this instrument about using 
any word that indicated the recommendation in the constitu- 
tion of the institution of slavery in mere words.. The word 
•slave* is not mentioned there; colored persons or Africans 
are not mentioned, and yet that clause had its origin out of 
the relation ia a part of this country to that people., The 



CeOil 



of s* 



?me of the northern states were beginning to apprs- 



heais trouble ©a account- of the existence in this country of a 

larga class of people, human beings, held In the bonds of 

slavery, although the Declaration of Independence said that 

all men are created free and equal, and upon that they went 

into the War of the Rebellion. But the statesmen of Virginia 

said to them in reply? "These people are not here of our 
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seeking; they were brought here against our will, and the 
ships of the northern states, as they were called, helped to 
bring them here. Here they are. What are we to do with timer 
They have become now intertwined with our social organisation; 
large awonts of money invested in this property. We do not 
want any violent action upon that subject." And they threatened 
to divide the members of the convention so that no constitu- 
tion could be adopted, and that was put in there as a co-pro- 
mise to the affect that the government of the United States 
shall keep its hands off of the importation of these persons 
to this country up to 1808. After that they may prohibit 
their importation, as we have prohibited it since 1308. If 
that had not be6n MAo a part Qf tfc# COMtltutloaf u ^ ^^ 

certain that this instrument would not have been adopted. 

Now thl. clause up.n waioh we are mow counting is a clause 

of considerable importune, because it is the denial of powers 
both to the federal and state government. 
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Lectures en Const i tut lonal Law by Mr, Justice Harlan (Cont'd) 



January 29. 18fS* 

I was inviting your attention at ths last nesting to the 
ninth section of article 1, declaring that the migration and 
importation of such persons as any of the states now existing 
shall think proper to admit, shall not he prohibited by the 
Congress prior to the year 1808, but a tax or duty nay be 
imposed on such importation, not exceeding flO for each per- 
son. I stated to you that this clause had its origin in dif- 
ficulties which arose at that time as to the importation into 
this country, or the bringing to this country, of African 
slaves, and that see t ion was a compromise between those in 
this country who did not wish the extension of that institu- 
tion at tan time, and which had grown to such proportions 
that it could not wall be eradicated from that part of the 
country without a disturbance of their social conditions; 
therefore, the man from the South, swanking generally, having 
agreed that Congress might lay its basis on that subjsct 
mfter the year 1808, but I ought not to stop with that state- 
ment without soma farther explanation, because you might get 
the impression that the people of the South were unitedly in 
favor of the extension of slavery at that time, bat the his- 
tory of thoaa days shews that such was not the fact, there 
were except ions an both sides of what w* mare literally sail 
mason's and Dixon's line. Wall, generally speaking, the 



people of the northern colonies umra oppostad to the institu- 
tion of s la vary on all grounds, especially on Moral grounds. 
There wore person* even in Boston at that tin* that vera en- 
gaged in and profited by the Importation of slaves from 
Africa into this country, aade it a matter of merchandise, and 
during the period of the Revolution yon will find in the old 
newspapers of that day now mmA then advert laemenis ©f nnmiray 
slaves, although there were wy few at that time, and although 
the great masses of people ware hostile to that institution. 
So there were exceptions in the South. It is not stating it 
too strongly to say that all the leading statesmen of the 
South, with few exceptions, were opposed to the Institution of 
slavery, and r®gratted that it was there. That mm Mr. 
Jefferson's feeling abont it, and the most terrific arraign- 
ment of the institution of siavary upon high moral and publi© 
grounds was raade in the convention mfcieh framed the constitu- 
tion by George Mason, ©f Virginia, nothing which proceeded in 
later days from Garrison or Wendell Phillips exceeded the de- 
nunciation of George Mason, and yet he was a man who had the 
confidence and affection of all man in the state of Virginia. 
Bat this clause like many others In the constitution, although 
arising out of and suggested by a particular state of ease. 
Is notch broader in the language used than that occasioned. 
the migration or Importation. It is not Dismay tmnafftstleia, 
the word "is^ogftatlan" implies that you are bringing something 
in that does not partake of human life, of human liberty. It 
was natural to apply the word "ImpinlnllcsT to slaves bat 
there is the other word "migration." fhe migration of such 



persons as any of the states now existing shall think proper 
to admit shall not be prohibited by any act of Congress prior 
to 1808* hat sines that time the whole question of migration 
of persons to this country belongs to the government of the 
UnltsdStates, and it is partly under that clause that Congress 
has passed the Chinese metmlmm Act, by which we exelade 
Chinese from this eenntry almioHiteiy, with a few exceptions, 
B ut a good many eose newnrthnlnaUf-they all loollc alike. A 
little difficult to enforce that law, purtienlarly because of 
the invisible line that separates this country from Canada. 
They can land at Victoria and there is a wide spaoe of country 
all along between the United States and Canada through which 
they can come* but the provision suggests something more far- 
reaching and extensive that the mere eateliteion of Chinese. 
The power of the government of the United States to wxelnAe 
any particular people from our shores in beyond attention. 
We could exclude any particular race anywhere eat the earth 
from our country by an act of Congress, and any •*•» shan*t 
come here. Whoever we may want to be hare, we do not want you.* 
■ell of course it is impossible to exclude everybody, we have 
ip>t too emeh coast, but we may limit it, and we may limit It 
If we chooee to those people only who can understand our 
langmage, who can rend our constitution in ear own language , 
and we can exclude also, If we want, we do in terms, I be- 
lieve, do eo by some a«t» paupers and orlminnl» t nmt they are 
badly enforced, those ants; and the nations of the earth are 
unloading upon this country all their criminals, or a mood 



uaay of than. A gentleman now hlgH la the public service, 
one of our aabassadera abroad, toti as upon m occasion that 
ao happened to be in an Rngllsh eoort and witnessed tho trial 
of a nan for soao crlaw of which ho was found guilty. Ho waa 
beyond question guilty* and it was a felony uador tho Baajllsh 
law,, but sentence waa f^tpened on action of hie attorney 
wit il ho could a if certain whether tho county would not assist 
hla to go abroad. The county did assist hln aad he wont 
ahroad. Ihe Sngllah county got rid of tho expense of main- 
talaing hist there, and got rid of the evil consequences of 
»ui* lag such a fellow as a part ©f its eitlsenahlp, and that 
la being practiced 1 have so doubt la all tho nations of 
uaruaa, and we alt Idly by amis that 1« being done* and wa 
are having irrfuaed into «w sivUUatlsn hara vast bodies of 
won that are disqualified to understand the duties of oltlsene 
and they are collecting la the groat cities of the country. 
Bow York and Chicago and Boston ami Belt lawn, and Ciaoinnat! 
and Bow Orleans, ao that to tho foreseeing atatoaaan of this 
any the aost diff icalt probloa wo have got before us to solvs 
is how to govern theao groat cities, aero la tho city of Bow 
fork to-day— Greater Bow York— now nearly largo enough to 
have tho control of each branch of the legislature of that 
state, took county t Ul teals, la largo enough in peoalatlwi 
to eaahie either one of tho political parties tbore in aead- 
lag delagntee to tho stats ooawoavtloa to flu alcli aoarlr sole* 
gates oaoagh to sake the aoartaotloa of their party, aad if 
there happens to be boaaoa they have only to stipulate tmr 
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the vote of a few coantlea and they noninat* tit* candidate, 
awl It Is a raal peril that la before an, there is no trouble 
la this eoantry as to tta fntare outside of these great 
eltlaa. We can rely with absolate confidence anon the seand 
Jadgaent af the American neoele ayes any proposition oatalde 
of those -grant eltlaa which yen will give than tine to think 
about and to ffowmlato In their mind. Ton have only to tall 
tham nhnt tha nregosltiean lire; give than an afgnrtamtty to 
hoar oath aldaa t and although they nay go astray ana year, 
they alll con* back to thalr aansaa tha nant year, and In 
tha and their judgment will ©a that which la baat for the 
cannon Intaraat of nil. and we amy all expreea tha hope that 
thia oower of tha government af tha United States tUl be 
snore isait with a clamor r»§ari fa ear lnatltwtioas v with a 
closer reiEHPd to want ta aafnra thia eeantry 9 Mid want any 
happen to it if no do not p r es erv e in tta Integrity thoee 
ideas, the idea which nnderllee ear lnetltntiena, which la 
not •imply liberty, bat liberty regulated by law. 

how I pass to tha nant elaaee. "The Privilege af tha 
Writ of Habeas Corpae shall net be smsy ended, anlees 
Cases of Rebellion or Inwnalaa tha penile safety any 
it,* Ton hnaw already nhnt tha Writ af Habeas Oorana la, I 
take it. Briefly stated, it la a write laanad by sane lodge 
or sens court, acting, miter a atatnta, ittreeted ta the nan 
who baa the eaeteny of n ienjaji being, and i-eejitrtng that nan 

gaay e^BBee»^V g| •^aTBranar^aj ^bhbb^b w^^^^m^m ^mmmmf ^ga ^p^^^^p^s^p ^^^r^^^* ^»^»^^^^^w 

that nan of his liberty, gaw there la aa privilege 



enjoy greater than that. There la no featmro af cnr eyetan 
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.filch acre el early dijutiagaleb.. o»r « miil #f eov#rM1#nt 
fro. the caatiaental .yete** than tfctat# |t Mmm mt ^ m% 
•»•» la the R.publie of Praae. to .j* .»ta*t ^ ^ |-f# %% 
*•«-.. Pew whet da- it mmk9 tf ^^ u m f ^ uto(| _ ^ 
Why the or. of the gewer^t i. «*t t. ^ ^^ fcy ^ 
f Hdhea. C C rp«i«„ if there to , ^^ ^ ^ thftr# Mt 
be pewer «««*»«« «uiee«»t™ti.d by the eivil tribunal, that 
«4i«i my it. hand. «»on that rebellion and estinsaieh lt „,« 

«ippr... th. rebellion •riMttob, di.t*rbe« by To., n lck , 
•** i*m-y, S «l«g o«t ^u of H.bea. crpna. direated to th.' 
general so-waning the fore, to atop hi. a»ve»ant« and 

..... hta to appear la a civil eaart ml t.u by Hut author- 
ity he i*. got a mm a**r m*m%. m^ ^ mm mim mn% 
ft* ta»« that the iwppr™^* ,* , ™ihillt.« ^ ft ^^ 
■wtt.r, a„d th.t «n «inor eoaaiderwitloae mmt 9%mp mU# ^ 
th. «hoi» eoaatry auat pat i too if baftiad th* aj— renin of 
th. country i B eiippreeeine. that rebellion, V. —at all Met, 
for the tiaw being talking .boat ab.traet iteeatleaa, and a* 
■net My to th. general of th. .ney -a© ahead aad pat eaa. 
that rebellion i E the only way it can be pat dan*, by ereed 
ftWtt '" »"•*•*•, ** **•*• ia . r^alli«« the writ of aabeaa 
Corpse may be .impended, it ia a eerioae ejaaatiaa aenwtlaiea 
mm to how it la to b. dome, wb*th#r by the Praeident >1<*. 
#r by an act of Congrema, the layorttunt attention |« that it 
m* be eaapended, aad ao in oaaee of laveeloa; the aw 
.ipiea apply i* that caae an to th. etna of rnbnUion, bat 
with the exception of the.e two ennnn tha privilege aay net 



MVM4.il. This i. M «lrtl»rit, Of thm „. t „ „ nu m oj> 



«ot .««*, .1111cm «f h*. «r -r.. am «,■,.,«„„«„, 

aays that no nin, whatfear tin ia a «lifjMtt «r th* 

w ***» eaantry or 

not, m ittm» fe»JLng shall Its «tttlri«!l |» tha mm* * «. 

WB, **«F of any 

authority la. this eoontry haspoad fin» ppm of hat 

hava that nattar iavastigatod. fhara was a tUtu «.„ .. 

*n the Mother 
Country whan that was not so. It took a crraat hu 

s "*■ years of 

fighting and str«gglas ff an* rnlaaa vary arbitrary p* 

▼er, that 
privilege, i hove with ay own eyes looked down into a* 

dungeon 
in tha old tow of London; no light in it, la which h^ 

batata warn mm #1*01*4 *y th* arblt nary order of .a s«©^ a 

of State* or Xian «r ***«■ » as* MM at tfcair pleasurei 

soaetlaes for Month* or rears, with noboily having tha ri^nt 

to toMiiuiticata with hiau His wlf* or his ohildran dented eve» 

tha right to eee hiau His attorney not lifting able to ate his* 

and tha government uadar no obligation by existing law to 

brine him out into tha open air into a eowrt at* Jsstlee to 

tali fey what authority tlaay detain hia. Bat fioaiy tfe» 

right to that writ was established is Ingiaad sari basain* 

aatahliahad oaf or* war government was f sanded, and tha »rin- 

•ipla is ineorporat€d in ovary count itvt-loci in this crottnttry, 

ffltat* and federal, so that luntor tha esistiiini statutes, if a 

■an vara to apply to at it ay fairs for tha writ of Mia—a 

Corpws, alleging: that ha, or a a at hndy pleading, far him, that 

ha waa detained hy a sheriff in lowar California in jail in 



violation «t tha const i tut Ion of tha Baited Stataa, l have tha 



authority under the existing statutes of the Salted States to 
issue a writ of Habeas Corpus, adk^eseed to that ctoorlff in 
California, and order htm to bring that nn before as hers in 
the city of Washington, with the reasons tmv his detention in 
custody. I would not issue such s writ, eeeauae x would tell 
that nan to go to the Unltef States Judge in the state of 
fimltforala aearby where the mats ums„ But l would hava the 
power to grant it, and what would the officer dot law he 
would have to task* a return to that writ. 8a would say "I am 
holding this man in custody by virtue of the order of a cer- 
tain aourt, granted on a certain day,, ia a curtain ease. I 
subait a copy of the aittiuas . That is ay authority. Well, 
says the petitioner's eeaasaft, «r friaat» that ia as author™ 
&t*S that eourt has acted wifaoat Jarlaiiatlaas that court 
Iws put this nan in Jail in violation of 1 the eoastitatlou of 
the United states; under a statute which is void under the 
constitution of the United states* aad upon that issue would 
be taken, and if the Judge or the court found that was true 
that the smn wa« thtia held water a statute void under the 
stitvtlon of the United states, then the court or lodge 
hold that he was helo in violation of the coastitutiea of the 
United States and would order his discharge, net hto at lib* 
erty. fbs stoat difficult application of this principle, hew* 
ewer, arlsee in our special system hare walls the ana is la 
uuatody wn&mr a statute of s state, not fnaoinil aatltarlty, 
hut the atste is bound to ras p e st Mils coastitutiea. Ibis 
ecastltutiea Is the lupi iai law of the land, hover let wear 

winds loee sight of that idea, that this eoeatltutioa en ite 
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face say* lit words, that It lit tlliit saprene law of the land. 
the law that Is saprene is tilt lam ahieh it abaae erery other 
Tn— ii lav. Xt 1* s lav that has to too respe#ta€ t and I re- 
peat what I have eaid before, heeaase it is iaportant for yon 
to never overlook that fact, that •vary Judge of ovary state 
court in this Union, dove to and lneloding every Jnatice of 
the pease, takes an oath to sappsrt the eesjstltetiea of the 
United Status, ovary aa»n»er af the State J.eglalatiir« takes an 
oath to eappert th« const itstlea of tba United Statas. There- 
fore, it necessarily follows that an aat of a state legisla- 
ture that is is conflict with the aaaatitatloa of the United 
States is not lav, and anything done ay an officer or state 
that is violative of the const itatiea is a void aat which no- 
body 1« bound to respect* !,•*• He, tkarafora* ■appose the ease 
of a mm arrested by a state eoaatajhla or sheriff on an Indict- 
laoiif. by a grand Jary la a etate aoart t vfcleh indietaiint apon 
its face appears to be based apon an aet af the state legis- 
lature, apon an iadietawjnt and warrant af arras*, and MM is 
arrested, and not giving bail he is sat in Jail to answer the 
indictment at the next term of the court. Wall new/ is ha 
reejedllees fcceauss that is dona under a state law* la* as 
i— n* He osn appeal to the saara a m ey of the eenetitutieo of 
the United statee. He oaa any, if saoh be the Aat, this 
whale proceeding against no is nail and void* Jhle aat af the 
stats ■ legislature is wj»ssa»tiwoUuewjej, baeaniee it la eoartrary 
to the eeastitatien ©f 'lis Salted Wtataa. fJaa*w#ure, this i»~ 
dlatswat is a eallity. this warraat of arreat against as is a 
nullity. This aet of the eaeriff is a anility. 



taay arc holding a* in tint. jam, *prlwlag aa af «y liberty 
in violation of the eoaatltattaa of th. Unl1o4 Statoa. Well' 
now If a aan ln th« t eoadf tioa ^^ u prmm% hU W9 ^ t9m ^ 
tloa for writ of Sabaaa Co,,.. to „ , ^^ ^^ ^ ^ r 
o~ld haw that «an *„>„** b#r#p# ». „. to ^ ^^ Coart 
vh.ro X a. aittlna,if it bo itMa that Jadidai eirewlt> ^ 

I aaald iawtatlgata that faaatlaa. if i aa»o tft „ M 

* **■». u » mm to tlm concilia- 

•Urn that tba *» «*a halt t„ wiontlaa f tfca caaatitntaen 
aad lava of tha tfnltad State., I eoald dlaafiai*. hl«. Foil 
— ya. win any that i. a yratty ..rloa. aatta r, that that 
W of tho coart of tho Onitad Statoa caald ^o « «an ottt 
•f tho ea.tody of tho a*ata aatharlt, praaorlhad wad.,. a . tate 
1« an* «.*»,*• hs« fro* «»otatfy, thy „*«* that ho al- 
lowed; why afcMM »at h* «**»# %», |t u B#iWMI1 , # 0r %h0 
•tpraaaoy *, th . lw of tlM ^^ ^^^ ^ ^ ^ ^ 
a «mr* of * hiS 0nltM st||t|| , 4l Mmr ^ §my ^ ^ ^ ^ 

foro hit to .#« that that Sonet 1 tat leu la reapeetadt hat m 
tho oaao that ■ have pm to ftm wftt|s ^ r&tmm ^ ^^ 

«howi^ that thla aan wa« h .ld aadar a .taf •raaaaotlo*' 
aader a st«ta isdietaent, tmdar a i** .^.d by tho .tat., i 

weald *ar,~nnt that I woaid ha feooa i- .« -^ ^_ , 

«-*« »• wewaa to aay aa— eat i weald 

*»y t© that petitioner, yam aaat ataatf w«* *•*., « « 

» *«» — u«* mazM year trial la tho atato 

coart. win not dlaeharw* yea. Oo heat and otaad year trial 
la tho atat* S o« rt . Ih« .«««• coart my itaeif <a*ar«tee 

that that „te t3 law i. mmmmt lt «tl«a and w*«. Tho daty 

roato aaon the stato iadaoni » »»n „. ,__ *^ 

««.« # «mioo aa wall aa apoat mm $m§gm of tho 

uaitad states to oaTorco th. coaatltwtl- .y tha Halted Stat.. 
*• th * S ^~ UW ° f tfc * ^^ *«-^- th. ralo h« haaa 



\ it 



adopted by the Sapr«»« Court of tit* United state*, except in a 
few sum of a special eharaoter, aot to latorf era by writ of 
Rebeae Corpus with the regular proeonllngs afplast a mm in 
tbo stste aadar the state statutes. Yoa aaa wary easily sss 
how graat trouble night arlaa la thl. eaaatry by this cross- 
firing batvosa the etate and T^lin'ai satliarltlas, baoans* 
aalar the statutes as they mm stand • mm night bit ©ra trial, 
astaai trial, lo a «n©»rt of a state for an ofraaaa under the 
laws of the state, fhe federal judge or the f Moral ooart 
eaa by wri % of Habeas Corpus sent tbo aarshsl of tbo Halted 
States let© that court root* aaa tabs hold of that an and 
brlag hi* before the federal jadge and laaalre abathor the 
■an le he lug deprived of hlw liberty la violation of the con- 
stitution of the oaitod states, mt that coald b# aa aase««i F 
proeoMiag. 'That would toad to arouae a saaflie* tetaaaa the 
stata ami faderai a«thorlttaa v and thorafore tHe rale adopted 
ls t that if a nan is indicted la a stats ooart ami baa aot 
yat stood his trial, that for the —$m of ooattty botaaaa tbsse 
tea government* we will not lie charge that aaa la ordinary 
eases f roa the custody of tbo state authorities, bat sat 
go Into the courts of his own state aad fight It sat. it 
ba that the state ooart will discharge bin. The 
state court may hold the states* aot to be Told, ttea 

•fit of error to tbo flaaraao eoart of tbo ttalfai States. 
*boa the stats autbiarltias have gat through irtltb yoa, 
•tea thoy here gaaa to tfta ateaat iia*t, if by tte flaal 
J*****"* •* **• blgt it a t aaart of tbo stats sad yea are still 
deprived of yaw liberty, yoa tbaa bawo a maty by habeas 
Corpus to the highest court of the Ohlted Statee. The -li- 



*»r«. court of «„ 0Blt- „.»„ „., ^ tmHaUmUm ow 
tho fo«.na Judgpont of #w , «.. rf tfc. u^, 0OBrt . ^ 
t*. .Ut« .r thi. «,!„„ t. tetomt.. th. ,...„„ „»».„ . 
— — . r.d.™i p^m th.t h.. »«. te^^. ^^ u ^ 

"*' °' "" S " ,,r — CMrt *«•* »*«* — <tl4.t«l IB th. 

«« of *«!» a»d Itanfr. I »^ lw ,, rt<B „ .^ u peW> 
* Mpo. of th. M«»..t owt „ ^ .«.,. ^ bfwight int<> 
tho Soprano Court of tho ffnitot «*«t M r _ _ 

— a port of tho OM ari«l*a ***cUry ho* that tho S «p r J' 
**rt of tac UMtod Stat*. «mu *. w ffc# 9mm , to wlw> 

«t court of the »*« to do*ri, lg « M m n^t ^^^ by ^ 

oeuMfttfifJUmi*, Vtjgiaia ftiM til that ean« t 
that tho a^pr*™ €<Mil pt of tho th**** j*^ ^ ^^ ^ d<j 

•m th* rum jaiu.wH,^ gc ^ htgM#t ^ 1SMit ^ ^ 

eat to do with thct *». w if)tlllU |Mrtm . 1-ffli ., ^ of thfmt 

••M, inomatag nr. Jorforoo^ tho. u* o^ ^ ^^^ of ' 

Virginia have th* right to nm oo thic onto ^ ^ tf * 1-M 

of atur other «„ ,« on thmt . ... ^ iwtM *t*m to M%r . 

•iaa wh.thor or not th. fog^a <*«.„t*tio. tea oooa wiolatod I 

•*>.* ityi tuo Saprwa. Court of th. 0*1 tod statoa. Th. I 

trUoool oot*lioh«I hw tho aa»roa* **, of tho M *„. ftlw 
f imal MoMwtte ^ fWMIt | OM ^ ma% mmmm ^ m%M 

to SCO to It thO ll «hi* - _ „ 

wais thi« miiront 1mm u mot viomttm »r *«* 

ww «w« •*- »f «t«t^, «mi ti.t .^^ ^ Mf ^ ^^ 

*• it to teoUro this to ho tho wji m lm * tfcs j^^ ^ 

« right which 




belongs to a nan by this constitution of the Halted' States? * 
had that power of review was aaiatalnea:. "well,* says the 
Court of Appeals of Virginia, •yon my review it, If you 
chooee, and yon any ravarsa it and sand it back, bat we won't 
eater yettr Juftgaont; you aamet lay year hands upon mat Judges 
of tha Court of Appeals of Virginia and nmho aa enter your 
j«#giw§Bt reversing It. Va won't do it. 1 " Bali the Supreme 
Court was not to be outdone in that any* and they said "Very 
well, if you don't choose to enter ear judgaent, va will enter 
the final Judgaent here. Ve viu sake oar Jndgnoat the final 
and eeaelualwe Judgaent in tha saae, and va will aaaaate it 
inrnugn *™e nsreiuu. of thai ^ajajspaaa Coart #f tha United statea <. * 
One aaald have aappoaai that iwNtli have fitted the anat*ovoray 
bat no. Twenty years ago— mm raaaatty iim that— tha first 
tara of the Sapraaa Court of vhieh t had the honor to be one 
af its aaabersr-and I would not have yea sappoiia froa that 
that I aa an old aan at all--rev eraod tha final jadgnent of 
tha Court of Appeals of Virginia, and the court refnaed to 
enter that judgment. Wall than we entered tha Jadgaant; wo 
aade it final and put It in a aheap that va theaght aaa the 
end of the litigation. Wow there aaa another alga to tats 
euestlen you ought to know about Perhaps the enootiea has 
eone into your ainds already) if tha federal aoevta ia am- 
eutltig the fedtoral eeaafitittlaa any tafca a nam out of th* 
eaatody of the atate aathorlty by Athene Corpua, why any net 
the aearta of the state take a aaa oat of tha eaatody of the 



federal aatheritSea upon the ground that ho is hold by tha 

federal authorities in violation of the coaetitetlon of the 
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United states? wail that i.» « — ->** . 

w*x i»mis is a pretty fm r eiiaatioi* -,. 

«.. . .«.*. „*„. „„*» M .^ th# ^^ ^ th> 

•w- ..thorn,- „ ««, ^^.^ « mamhmMvmmr 

Pro..-i M . 1. th. ,*„.. ^ ^ fh>M#Wf ^ _ 

atate Judge In Wiaeeneln la— g m mm** * «^ 

-™» « *"' «r naheaa ©orpus to a 
«.n.na ««*, th . ^ „ th . fcM#d 8utm ^ _ ^ 

——*«• point ia wleeaoaln for flu.* * 

fc4 , ® r ttoffllt «««ral to nffMiiir before 

*■■*« ©ay In th* aray as a 

aeMLr of tha United Statee, proeeadia. •», ** 

t . . * proc## «*as «paa tha ground that 

2 *» « —r th. ^ „« te m M . t ^ rf tto fct%- 

to* g*aeral Paplied„..*iraa*e4 the -»,*_ . .. 

axa ratara, said t» aattMntanea »ll nu « ~*#«^« * . 

* *■* *» •***•*■» «* the United 
atatea, and I an halite Mi kw ir —~...— ' A 

««ns hui soy »j aathsrity «f the Waited 

state., a »sd i eaaaot 9mmm9 him gnto 

• wr »i * «a aot allowed 
to do so by the order, aader ehieh I ,m aatlag.. Bow that 
~ tarheu.« ^ ln 1Sta ^^ ^ tJm ^ ^ ^^ 

that the 3 tate a.thoritia. seal* aat diate* th. *itad State. 

aathoritiaa. Why the differ..*.* -w 

7 *aa diff eraaaet *». r#aM rf ^ ^^ 

~- U. .at that t. m o,^^ ^ ^ ^ ^ ^ 
••.reae go.eraaaat f the oa«try f tha highaat gaaataaw.* of 
the ceaatry, Ifc. laa* of tha ^^ ^^ m ^ ^^^ 
!•» of the laat, ^ therefor, it l. ia^eagraea. that fee 
awiheritjes of tha state sao-dd di adiaMi *— . * fc 

th© lava ®f «j M Unit at «tetea. tea «j«* «* * 

*"*"** ■ ,, * «■»* ia aat the and ef the 

■«tter» Hi aaa g« thraaah th* »—■■■■ *• »^ ~ „ 

*^»a»i taa aaarte af tha Oaited »tetaa 



Md finally bring it to the 



-14 f Mtt ^ °* th« United Stataa, 



■ m nt that eourt is not foreign. Do not get Ithat idea in jour 
heads, that the courts of the United states are e»urts of a 
foreign government. A judge of the court of the United States 
sitting in the state of Hew York site there to administer in 
part,, and that is the most that he does, the lavs of the state 
or Hew York, the court getting jurisdiction hy reason of di- 
verse eltisenehip, and a fenaval eeurt sitting in the state of 
Kew^U&k is in every sense a eourt of the state of lew York, 
and the Supreme Court of the United States is a eourt for all 
the states and all the people of all the states, fwo eases 
I want you to take a minute of. I meat you to read on these 
questions a* -p arte Royal, 11? Milted States, 241. Mr. Royal 
is a lawyer of Virginia* most cotimable gentleman, atili 
live*. Re was arrest. id under a afcatata «f 'ftrgiala because he 
■was practicing lew without a lieaaaa. We went to Jail without 
giving bail* wind applied to the Saarean Oeurt of the United 
States for a Habeas Corpus. We held that he must stand hie 
trial in the state court before the United States would inter- 
fere. Hew York against Bno, 155 United States, St. That vaa 
a ease of a gentleman Indicted in one of the state courts of 
the United states for alleged fraudulent aeta as an officer 
of a national bank, and aa soon as he was indicted he had 
business in other lands; he retired in good order to Canada, 
and after feeing there lit, 18 years, or mere, he sane hack to 

the state of Hew York. Of course it was all an arranged af- 

i 
fair 4 and he surrender wrl himself to the ewatody of the state 

authorities, I believe, and then sued out a writ of Habeas 

Corpus, alleging that the prosecution against him in ths 

■■^•i-*-"> of ?h* fltn* : of *V* York wwafcn violation of the -15- 



constitution of the United Stateo, and covered a subject with 
which the state could not deal, and he was discharged by the 
court below. We reversal the matter and said the court below 
ought not to have discharged him, but ought to have stated to 
Ma, "Appear in the state court and make your fight there. 
That state court may discharge y©«, and if it does not, take 
$JM> case to the highest court of the state of New York. If 
they do not discharge you, then come to this court upon a writ 
of error, but do not talk about interference with the state 
proceedings until you have resorted to all ©f those methods. ■ 
Take one other case in that connection,- Robb against Connol- 
ly, ill United States, 624. That was a ease in which it was 
laid down that the state court is under precisely the same 
obligation to support the eonotitiitlcn of the United States 
that the federal courts are, and tftat tholr duty is to en- 
force that instrument Just as well a« in the federal courts. 
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lectures on Constitutional Law by Mr. Justice Harlan (Cont'd) 
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"Ho Bill of Attainder or ex post facto Law shall be 

passed.™ 1 A bill of attainder is one which taints, in a legal' 
sense , the blood of a subject, or eitisen. i*hat cannot be done 
in this country. ®ve.ry man in this country stands upon his 
own person, his own right, and he is not to be affected by the 
fact that his ancestor may have been guilty of sons crime for 
which he may have been convicted. A man is not to be tainted 
in this country because he Is a convict. He is tainted in a 
large S3n.se. His character is destroyed when he is convicted 
of a felony and pat inside of the walls of a penitentiary, but 
whatever bad influence or effect comes from that, it is con- 
fined to him. It does not affect the rights of his wife, or 
his children, or any descendant. The government of the United 
States has the power by legislation to declare the punishment 
of treason against the United States, but the constitution 
expressly declares that no attainder of the person shall work 
corruption of blood or forfeiture except during the life of 
the person attainted. In the last civil war, there was some 
legislation that forfeited the estate of those who were en- 
gaged in active rebellion against the government, tout it was 
well settled and recognised that the real estate of the person 
thus engaged in rebellion could not be taken absolutely away 
from his tribe or family, and that he could only forfeit his 
life estate. Upon the termination of that life estate, the _ x 



heirs easts into possession of It. No ex p&B t facto law shall 
be passed. There is a common impression that this is a civil 
matter and matters of contract. A man not acquainted with 
the word sometimes says a law passed by the legislature relat- 
ing to a particular civil matter or particular contract is 
ex post facto . Well now the phrase has nothing to do with 
civil natters at all. R* post facto laws are those which re- 
lata to criminal proceedings. The meaning of an ex post facto 
law was well settled at the time the constitution was adopted, 
•ell ssttied by Judicial decisions in Bngland, and to state it 
shortly, an ex post facto law is one which makes that criminal 
to-day which was no*, criminal when that act was done. Kx post 
facto, that is, after the deed, low if to-*ay I do a certain 
thing that everybody regards as criminal in its nature, as 
.dishonorable in Its nature, if there i» no law in form at 
the time ? commit that deed which subjects me to punishment 
for it, it is beyond the power of any legislative body in 
this country to affix a crime to that. I am to be punished 
according to the law in force at the time the crime was com- 
mitted A particular injury if committed to-day is punish- 
able sa? hy fiv 9 years* confinement in the penitsntiary, W«n 
by the time a nan is tried, a law has been passed which fixes 
the poniehjaent at twenty years. Wen now he is to be tried 
by the law la force when he committed the offense, and you 
cannot say he shall he put in the penitentiary for twenty 
years if found guilty of that crime, if by the law in force 
when he soiamitted the crime the utmost penalty in the way of 
punishment was five years. A case in the Supreme Court of the 



IHjnited «tat»e--n©t a vary old case-~w*s of this •erf. 'When 
as offense was committed in the staff share that particular 
one was ootmltted there was no snob thing as siolitary confine- 
ment as a part of the punishment for any length of tine, bat 
by the tine that nan was tried there was a statute of the 
state which provided for solitary confinement from the time 
of the conviction until the execution, and, the question, was 
whether that mats ex post facto. Bid that add to the nan's 
punishment; did It increase the punishment? A majority of 
our court held that it did; that according to the testimony 
of scientific men everywhere no punishment is More terrific 
than that of solitary confinement. To think of being in a 
narrow cell or place where no human being could see you* or 
talk with yr»a; from which for a large part of the twenty^four 
hours light was excluded; where the sun never shown at all; 
where you never saw a human face; where when your meal vma 
brought a little door was lifted and it was showed in to you,* 
you would see a start's hand but you would not see his face. 
And those who have studied that subject say that it is terrif- 
ic in its operation upon the human mind. The majority of our 
court held that as to the crime for which that man was con- 
victed, it was not competent for the state to add the addi- 
tional punishment of solitary confinement even for a few months. 
Bow observe that this inhibition applies not only to Congress 
but to 'the states as well., Congress eitjsaot make an ex post 
faefo law; the states cannot, ami thmrafore • mm may bring 
to the Supreme Court of the On! ted States a ease from the 

highest state court where that court is adjudged to have 
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aaf oread against the paraon it im *»...* #- 

jp«fi»«jn a law that is <i KK post faeto in 

Its nature 

•So Japitatlon, or other dir«t, Tfc, .hall be laW 

""" lB P ™ >J " >rt1 * *• «- «— or Suction hor.il be- 
fore « lreet *. t, b . taken.- „,* l8 . ^ ltetta- to ^ 

It 1. d.rired from a I^tin word anion Bmn , „.„,,. u lg 
«lied in .«„. of th. state. . head ««. ,„ mm ^ ^ 
state, thoy tapce a heaa tax „ r „ ^^ ^ ^ ^ ^ ^ 
t-o dollar.. an « In so». stat.. thoy .on-t .»„ a «„ t. 
rot. unless h* pays that h.ad tax. „ u „,„. „ ^^^ 
tax „ n « ny locautiaa. thou* It oueht not to bo. „ trr „„„ 

ought to be able in some way or other t« »•» » * 

«# ««- owwr zo pay a tax of two 

dollar, . year. -Or other direct tax. - Wat la to he laid 
™ th " b " ls of "•*"*• •—«■.»*. Row !r yon ™„t to 
find a *Leo 8 .l „ on the e.bj„t or «.« are direct tax... ,f 
you .111 look to the «... „ p ollook mtMmt nt , araers , 
loan .no -mat 0o ^. By> „ th . .,„„ ^ m ^^ ^^ ^ 

th. «. ess m 158 omtM Stat... you a U1 ftod th .„ U1 
that th. -upre*. -ourt of th. UMfd st at... and each of lt . 
— >.-.. had oesa.ion to „, . .hn. „... „„„„ M ^^ ^ 
I do not intend to „,. r up . n „ dl «...!» of ...» an ^^ 

tax ls t I have elsewhere *niA **» *»,-* 

wxeewwre said on that eaaa all that I pro- 
pose to say, unless anothar oaa. co-a up. p.,^ you ought 

to know why there happon. to ha two report, aa that ea«« 
When it was at fi, Bt hafora th. Sapra™ Soar* thay aonslderad 
«ly •*>• ^aation, *»<, wai ftlM> tot#milM|itjB|l #r ^ ^^ 
tion h.ld the incoae tax law to b. aacoaatitational. Op™ 
the re-h,ari ng tt was held that thar. were othar questions. 
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ani a r#-heuring was granted and the court had on* more member 
at the last hearing , and then tha court expuuAnd it* decision. 
Ton »ill see whan you gat to that ease thast there was a 
tax levied upon the income derived from raal estate, and tha 
question «as whether that was a diract tax. Tha court hald 
that it wjrs a direct tax; that a tax ttpon the income of raal 
•state #a» is tha sense of the- constitution tha saw* a® a tax 
mpmn tha raal estate itself, and tha court in the last case 
hald that a tax upon *ka bonds, stock, ate, was a direct 
tax. tactically it would sot amount to much whathar direct 
or indirect, but for the baais prescribed,- a direct tax is 
to be laid upon the basis of population among tha states. Take 
for instance any state that is full of income derived from 
raal estate, and full of bonds and stocks. Ton pat the tax 
on that state in proportion that the number of inhabitants 
of that state baar to ail the inhabitants of the union. How 
the result might be that a tax or bonds, for instance, an 
income from raal estate might be put on the inhabitants of 
another state in proportion to its population, and it would 
hav* to h* borne by a very few, because a very few would own 
bonds and stock fr©» which an income was derived. Sow read 
that casa if you wish tc get the views of the majority and the 
minority of iha Supreme Court, 

•So Tax or Doty ahull be laid on Articles exported from 
any State." *hy was that? Suppose any state in this union 
eould lay a tax upon articles sxportsd f'wssi that state to any 
other state. Suppose each state of the union could do that. 

That would disturb the freedom of commerce and the ability of 
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people to find a Market In other states for fit* products of 
their farns or skill and get **• ▼•** *•** •**••» f * r then. 
Sow a wan nay r«ln a lot of horees. If ho relass then la the 
state of Tennessee He can take then out of that state and Into 
any state of this union without asking tfao state of Tennessee 
or any state Into which he tafcas then, nalaaa they are dis- 
eased. Tennessee cannot make you pay a tax for the privilege 
of taking them out of the state to sell, and that soaetlnes 
may beeorae a very onerous tax and its effects far-reaching. 
For ia;4t»nce» I have heard it said by gentlemen aha were well 
skilled in that flutter, that if we were to reduce, for instance, 
if we had a tax on the iaportation of coffee and sugar cowing 
into this country and were to retinae that tax, it woald not 
aff sat the price of coffee or lunger. How, ordinarily, as at 
general rule patting a tait on gootie imported into this country 
does maka it a little nore costly for us here to buy the*, but 
gentlemen who have looked into it say that it is not the ease 
with coffee and sugar. Why f I said. One of then said, 
"As soon as you reduce the importation of coffee, why the gov- 
ernment of Bras 11 Imposes a tax on coffee, and so whan it 
gets here a man to ehosi it la oensigaed la this country neat 
sell It for just what hs did before, although he pays leaa 
tax h&'r® than hie government, lie has to do that to aeet the 
tax put apon the coffee by Bfmstl." If taut principle were 
applied between the states of this amtoa our trade womld get 
Into confusion. For purposes of trade there are ao etate 
lines; you do not know a state line, So etate can erect a 

barrier between itself ami another state in reference to 
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m«r«lh«tiimllini going frost site •'tmtii to another. ¥he utaent it 
sen do, the protecting of oredvetw fron one state coning into 
another, is where it imperils too health or notmls of the people 
of the statu, They can protect toot. 

# Ho Preference shall be given by any Regulation of Com- 
merce or P.e venue t© the Fort* of oao State over those of 
another." The goveramaat ef the Halted states shall hate all 
tha ports of this country mi#»» tha sane footing, "Hor shall 
Vessels bound to, or from, one State, he obliged to enter, 
clear, or pay But lea in another." A boat nay atari from St, 
Paul, Klnnaseta, for Rev Orleans, and In its journey It will 
pass loan, tlltnnla, Miesonri, Kentucky,, feaneeeee, Arkansas, 
Mississippi and Louisiana* She le not bound to atop at a 
slagl* port on those great waters. They nay hall bar and 
ask her to stop, but she nay may "I don't want to fttaa." Wo 
state can compel one of those vessels to stop and pay It a 
duty for the privilege of passing along the borders of that 
state on those great navigable waters. If a boat has landed 
on the OhiR river at the City of louiavllle, it does not ha»e 
to ask tha privilege of the state of Kentucky, it is not re- 
aairsd to pay a single sent, except this, that if the boat 
has used a wharf belonging to the city of touisville, which 
the city ft&s established at her expense, she nay be required 
to pay for the o«<=t of that wharf reasonable eonpeaaatiea be- 
eaase aha in using the areaaf*ty «f meaebedy elan* 

•So Warm? shall ba drawn fro* the Irmumtf* *«t la Con- 
sequence of Apprepriatioaa ante by Law." «en that is a pre- 
vision that weald not attraet tha attention of the ordinary 
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student of the sonetitatian» fartUadUwrly if lie had not been 
long ie thin life. He would sap Imp? ean tint be, and shy 
should it be? Suppose the PreeMfcaitt af tit* Milted states and 
Secretary of the Treasury vara of oplalon that #6,000 Might ba 
expended Just hare for a particular puraese for tha good of 
the tfalted States, why should aa not traat the* far that? 
Seoantly m distinguished giiifclmaa, ah© la Preeldajtt of the 
Republic of Hawaii, and his good lady, fcawe been hmm^ gwaata 
af the nation. They are at the Arlington, fhay alii have no 
bill to pay The United Statee etll pay it beeaase they are 
oar guests , Haw does the United Statea pay it? Oar assailant 
Freeident does not pay it oat of his own seaket; ha eaald aot 
repeat that »«r? often at his present salary, Bat he does so, 
I eappose* oat of a fund in tha handu af the State BegartMBt. 

A* eve* y session of Congress tiara is « imb, not a large ana, 

placed 1st the handa of the Secretary of State to be employed 
by him in hie disc ret ion in connection with oat foreign af- 
fairs, and tn farther* the good relatiana batwasm this and 
other countries. I think there la a fund of that sort, and 
out of that those expenses may be Incurred, but if there is 
no fund of shut sort* I do not see how they eaa he incurred. 
The aandate of that const its tiaa is that aot aae flv#~eant 
pis«e ?>elon£l.ng to tha government of tha Salted St a tee, and 
In the Treasury of the Sal tad States, shall be used by any 
officer of the government of tha Oaitad Statea eiEeept in 
pursuance of appropriatieaa ssule by lav. 'The aaaatitatiaa of 
the sni ted states says that the salary «f the President of the 
United States shall not be diadnished daring his tarn af of- 



!"!««,[ »n<1 Mb ere Is a aiailar provision to the •ff««t that tha 
©oapeneati&n givom to the Justices of the Supreeie Court of 
the United states shall not b© dlartaislasi daring their torn 
of office, Ho« auppoee there is ao asarspr tattoo nade by 
Congreas for tha payment of tho salaries of the President 
and of tho Judges, where do they got taaaf thy, they don*t 
got thaws at all. Thoy are to do aitaeat th©». If a Secre- 
tary of tha Treasury vera to pay anney oat of fa© Yroaeary 
for tho aalary of the Praiilllemt or for tho salary of a Maty* 
without a Rtatwt* authorising it, ha would ha a foion andor 
the lav and sould ho incarcerated in a peaitcatlary for that 
niaapproprlation of ncnsy. At ovary session «f Coagres* you 
will find in an appropriation act, ltgieletivo, judicial, 
and axecutive appropriation act, and la a diplomatic appro- 
priation act, or in a *«aiifT civil bill* ©r in aana othar form 
you will find &n appropriation for that ©no fleeal yamr of 
aonay to meet '-ho #ttleri«s of tho effla«ra of tho United 
Statoe, Salaries of tho Judges ero fixed by law and at tha 
end of --very month tha secretary of tha Treasury can cause 
that amount t© be paid. I tall yoa in these day* of extrava- 
gance and waste, in these days shea a alllloa ©f dollars ap- 
pears mor~ is^slgnif leant than a t hou ea nd dollars did to the 
representatives of the people aevaaty-flve years ago, it Is 
veil that thors t« a const itaaiaaal gaaraatee of that sort 
for tha protection of tha mousy la ta© TtFmmry frssi as© 
<»th«"wi»# thao sjarsasuit to a stetaae ©a tin© saejeet* and tbiit 
atatute says what it is for. So away a a sttaotad daiLais to pay 



diplomatic aalarico, Judicial salaries, mepreseatat ivee and 
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Sanaf ora , Th#**ala tha aavnanaa in aiipriiaaan: la _ tba la* <uini thm 
naoala ea« #e« what bwMMd of tfliatr MfiMF • Aat Is tbat oon- 
aaetlon anotha** aaf aauara and ruipalatioas •lai * ragalar 
Stataaant ami Aaoount of tha ftaoalpta and Kxpaadltaroa of 
all public Ifoney shall b» publiahod fraa tl*na to tlaa." f 
taka It for grarttad that noo* of you lira avar eoaaarnaa In 
thoaa aeaotuits «eo*igls to look lata tbat aabllabai atataaaat 9 
amt thara is on* down to vary fl»a-«aat plana. Tan can »#* 
an aaeoutit af it Hoaawhara, amloaa aoaaboay 1mm stolaa aoaa- 
thiog *bnt they 4© not giro an accoaat ©f 9 aat for avary aar- 
viaa paid thara shoald ha a vonahar m a anh ara. Yaa aay* aby 
pvfellah itf Wall publicity la a graat thing la tba off aim of 
govaraannt, 7h% iAm> of ©abl laity kaapa aaay a aaa la althar 
ffaiva« of Coagraaa from voting * ffl •«• •"■f •** * B ■** nartloular 
way wfiAii IT thara was no publlalty nanat It ba night aaaaamr* 
saiiM aalflafi purpoaa ire voting aaotbar way. aVaryboay i««» 
not 8*e th«a« atatananta. Thay thro* aaay thaw* raaorta la 
tti* waata baakat 9 awl aay 9 obat €a t car* nHwat than. All T 
want to aaa la t* rani tba alaaaaalona af tba Saaratary of tho 
Traaa*iry on great problaaa, bat thara la aaaabod y tbat daaa 
care. You *m$ raly upon It tbat thara la aa a abod y la tba 
aarty that is In tha Minority that la aatahlng tba majority, 
that ta looking wit & kaan mw— Into mry doaaaaat ahovlag «* 
axpam4ltuv*9 af th« public aoaay 9 a** wba» bo flnaa It tbor# w 
or inn* It «*■* im **!« ipaaoli In Caaippnaa or Jia tba aaalln 
printa 9 and that la nay taata «la« flaatwaaii pat tint aravtalaa 
in th« eonati cation. 
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•Wo Title of Wabittty titomXl bn girawted by tli« Uhltad 
Stataa.- Wall yoa might think ttat «M dBtlrt&w «•!«••• 
Would anybody **vr think in tfcin aowstry «f granting * ***** 
of nobility? Well T *hink not at thia day, bat at the tiae 
thi* eonatitation *aa adopted thara were people of nigh 
charaeter in high pablis poaltiona in thoae daye that woold 
sot hav© baan ehoekod at all at the Mm of thaw bains intra- 
daeod into uur free ayatiii of g«*»raejMt an alamnt of titta 
owi nobility. Many mm thought oar fathers maia a grant 
■ietake when they established this leveling goeeranent baaad 
apon the idea that all the *an ara areata* fraa and e«eal, and 
that all tha awn ara to stead ee n a i befam tha lain, They 
believed In having one branch of tha government with an el- 
enont of aristocracy in it, or nobility, Those man ware 
baatan. They eaM, w® da glad «P 1» *©*» bat we think m 
■Ietake ha* baan aade* but wa will *•* aftar a walla. In 
tha library you #111 find a book eallad tfeClave'a Hietory of 
th« »irst senate of tha United Mates. Iain will find thara 
a vary serious dispute aa to how tha President of tha United 
States showld be addreaeed; in what far*. Tha praatiaa at 
that time was for tha Preaideat af the Unit ad Stataa to eeee 
dove in parson to tha ?eante and aaafar with tha Senate and 
6 ei -r -.is ^asagee to the senate. Seaetiaee ha would aand 
thorn in writing, and the sanation was haar tha Senate or Con- 
gress should addraan hl« in ratwrn* Wall ao«a getttiesnm vary 
deliberately and earamily imeiate* tint they ahewld address 
the President of the United Stataa aa -Ma High Mightiness,- 
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and other phraaaa of that sort, ami that dii no« ran ita 
career ant 21 after on* » r two mmi Mi n# dthate on the 
aabjeet got over Into tha Houae of Repreaentatiwa, and the 
point wms raised thara, how should the Sanaa of Reoreaan tat Ives 
address the President when anawaring one of hia aeaaagea, but 
it was fi<l0 P ended by tha coaaoat aenaa and tha aagacHy or » r ,» 
Madlacn, who expraaaad surprise that thai* ahould ha any 
auaatloc* upon that aabjaet. -Why,. 8 * ?s ha, "address hiw in 
the wor.ii, ,.r tha scnatltution. The constitution says ha la 
PraaM-r-. ,f the umtsd State*, why shall *e not addreas him 
a*.. 'Mr. Pr*side M t\ or »To the President of tha United 
Stntns', r ;w t is :** simple coaat national Mode,* and it 
s*«B*ti ;, ha** ended t:-.„ trouble at one*, and from that day 
to thU ■«- ~ay -Mr, Creaident." -And bo Paraon holding any 
Office of Prcf;t , - trust under than, ahull, without tha C©n» 
s«nt . : .f C,ti g ^ Ssi| ...cent of any preaent, eaolUMnt, office, or 
tltl*, ,>f ,ny .Vi n .i ,! lft t„„« P# froHI ftnjf Kingf Prt ne0f or fo ,^ Jgl , 
atat,.." n- : , ..- ,. Jf|} , f yoi| wa ^ &hrfMA ^ w ^ ^ ^ ^^ 

act ;>.:,: , ; ,. ^ c-^m itaalf to a Kind or a Government there 
cc^l-i t-u.c-eri from him some title of nobility, sons gift, as &1 - 
sxpres^t:.* ,;* tri-atituda on the part G f that Sovernaent for tha 
particular service you had performed. Yon would have tha right 
to do :-b,a. " tl - i * tlttl<1 not. whyt I hold an office of truet 
under :. is ».,:i„d states, ami tha oeaanamd of tha United States 
it direct ■„., m and to all m holding oiTica af a**fit aad 
true*. jf C w and then oaa of our war veaaele In tha harbors of 
scaie |?^: „itiea and som oceaaion amy ariaa ehen tha 



man J ■5?' 



veaaej may be able to do aoaie great eervice to 
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those p*t,i>l<* i way b* »««« great plague or some great fire, and 
that offlcs " and hi& men imay toe able I© do sow© {treat service,, 
perhaps p^rf^m gaiiant service in saving the life of some 
officer ..--* th--* gf.*?es*na#at. Well shortly than* would arise 
in that go^ernmeri a deal re to express thair thanks to this 
gallant orricer ana these gallant Aneriean sailora, and they 
would offer to Bake them present* aad confer titles upon then. 
They wcMld all have to decline it. But th#y could accept it 
by c onagri * of Congress, At nearly every session of Congress 
sets ar« 4 -».»is&ed authorising A s B arwt 0, nased officers in the 
serv'c- ,-=f the United states, to accent a particular present 
from a government abroad. We had first a declaration of 
the fiuw^'-s g«ntftd :o the gone rnifsent of the Orated States; 
«« to?« now gene thi-oagh section 9, which con tains prohi- 
bit ion® both upon the state and nation, and mow we eoate t© 
specific prohibitions that are put 'upon the states. They 
ai*« very hlmpla, 

•Section 10. So St fate shall ent«r into any Treaty, 
Alliance, or Confederation. • Ho state in this union can 
enter Iulk &ZIJ tt%a%-j \-ith any ether country on the face of 
the .>art*/ ; « M»>3*s» than that, no state of this union can enter 
Into a tr^a ; *Uh another state of this anion. Hew York 
and Pennsyl'/ttnia, two great states, could not constitutionally 
form an all i 'inse by which they would agree t© stand fcy each 
other ir, the Congress of the felted States anil, stand with each 
ether for this,, that and the other iiMunsare or against thoa© 
'ii«&6ure& > and an alliance of that sort would lapose no obli- 
gation upon each other. Nor *®rant letters of Marque and 
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Reprisal; coin Honey; emit Bill, of Credit; vmke any Thing 
but gola and silver Coin a Tender la Payment of Debts; pass 
«ty Bill of Attainder, ex post facto taw, or taw impairing 
the Obligation of Contract a v or grant any Title of Nobility.- 

Sow an of those, except one, I have gone over, but I have 
as yet said nothing about the last oIhm, which is becoming 
one of the most far reaching and most important m the con- 
stitution. Ho state shall pace any la* iapai r i ng the ODllga ^ 
tion ©f contracts, fou will find very little said in the 
debates e f the convention aboat that clause, it was not passed 
of course without e*a*si nation, bat I doubt whether any nan of 
that day dreamed of the -^sequence, of that clause, how im- 
portant tt was t© the country and what v*»t interests it, would 
embrace tmm ua* to ti«a, m« priory objaat wa« to Wotmt 
the people of the different states against the hostile and 
selfish legislation of some of the etates in favor of their 
own people against people of other states, Cto« »tate, for 
instance, would pass a statute assuming to exempt one of its 
own citizens from contracts made between him and a citizen 
of another state, and say that the courts should be closed 
against ./n* ci-isen of the other state for enforcing that 
obligation, a state may repudiate its own contracts, be- 
seuse if - , lGOB there is ,» way to eofore« it by direct 
s»*3t against -.he state, Tou cannot bring a state to the bar 
o* any court - n this country against its will and compel it 
to answer a suit, and the state may put out it. bonds and 
borrow miliw of dollars in the belief on the part of those 
*h:> in,«t -.h*le aoney in those bonds that the state's sense 



of honor eaay not repudiate It, but it ismy get so low down that 
it will refuse to pay then, and when it does there is no 
remedy for St. A and B may have a contract, with each other, 
and that contract may be the subject of a suit and get up to 
the highest court of the stat«», and the highest court of the 
state nay misinterpret it and My it does not mean this but 
that, aa<i it may be so plainly wrong to your own sense that 

yo« will have a suspicion that that is not the meaning, but 

not 

there Is no remedy for H. This is simply^ that a state shall 

not misinterpret contracts by its courts, but that no state 
shall pass a law impairing the obligation of a contract. Let 
me explain that a little sore fully. A and B hawe a contract 
to-day oada in a state, and suit la brougfe- upon it. the 
Supreme Court of the state say that the right to make that 
contract depends upon the moaning of a certain statute of 
that state which was in force when the contract was made, and 
they construe the contract in a certain way, and under that 
construction the contract falls. How that presents no federal 
question. That presents no case that is subject to review in 
the federal court. But suppose a statute passed by a state 
aftar a contract has been entered into between parties, and 
that statute does impair the obligation ©f the contract, then 
you have got a case under the constitution, lha"- obligation 
of a contract; the obligation comas from the Latin wor* that 
means to "tie", a thing which ties together. The obligation 
of a cont-act is that ~hich which ties the parties together 
to do a particular thine or not to d© a particular thing. Wow 
th s injisneU n is th?: T th»t obligation shall not be impaired. 



Wot impute a little, not impel ^l ^ch, but Mlmll m% u 
impaired aft all. It must stand tin th« parties have mmAe it. 
If it was lawful when made it in not la tte power of any state 
to make it unlawful, 

-Ko State shall, without the Conaant of the Congress, 
lay any Imposts or Duties on Imports or Bxports, except what 
may be absolutely necessary for executing its inspection Laws,* 
Maryland requires all the tobacco raised in that state to be 
brought mto the city of BaltW* to be inspected and branded. 
It has been held that it could do that. -And the net Pro- 
duce of all Duties and Imposts, laid by any state on Imports 
or Exports, shall be for the use of the Treasury of the United 
States and ail such Laws shall be subject to the Revision 
and ControjH of the Congress. ■ 

"Ho State shall, without the Consent of eoagrtM, lay my 
Duty of Tonnage, keep Troop., or SMps of War fl n tine of Peace, 
enter into any Agreement or Compact with another State, or 
with a foreign Power, or engage in War, ualcits actually in- 
vaded, or in such imminent Danger as will not admit of delay." 
That brings ft . to the second article of the constitution, 
which treats of the executive power of the Onited States. 
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Lecture on Constitutional Law by Judge William A. W&urj. 



I regret to announce, gentlemen, that our friend, Mr. 
Justice Harlan, is not able to be here this evening in con- 
sequence of an engagement elsewhere, and in an unguarded 
moment,! must say f I promised to take his place and appear 
before yon this evening without reflecting that I should have 
no opportunity whatever to make the necessary preparation, 
but still I made the promise with some faint hope that I 
might be able to indues Professor Johnson to come here this 
evening with his harrow and go over the field, but unfortunate- 
ly an engagement prevented him from coming to my relief, so 
nothing w&® left but for b« to be as good as my word and ap- 
pear before you. I have often been amused at the story of the 
individual who, on being asked if he could play on the violin, 
said he didn't know as he had never tried, but I never sup- 
posed that it was in store for me to make a still greater ex- 
hibition of self-confidence by giving a public performance 
on an instrument which I had never tried, the constitution of 
the United States. You need not be surprised, therefore, 
If you find that the strings of that instrument are swept this 
evenln E by a hand which know© no approach to the masterly 
touch to which you are accustomed. 

The subject appointed for discussion this evening, as my 
colleague informs me, is the executive power of the eonstitu- 
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tlon of the united States, but It has seined to me perhaps a 
proper thing to do before entering upon that subject to advert 
for a few soman ts to the distribution of powers made by the 

constitution In order that we may see the relations which 
those powers hold towards each other , and particularly the 
relation which the executive holds to those other power®. 
How all the powers of government which are conferred by the 
constitution of the Unit ad states are confided to three de- 
partments, three separate departments, the legislative, the 
executive, the Judicial. Row while of course the constitution 
professes to make a distribution of these powers, it is soon 
apparent upon an examination of the Instrument, and particu- 
larly of the working of the government, that a .harp distinc- 
tion or partition between these three departments of govern- 
ment is Impracticable* is impossible. While the legislative 
department professes to be entir«ly separate and distinct 
from the other departments. Judicial and executive, we find 
that any such arrangement as that is wild and visionary. The 
classification Into which the powers of government are dis- 
tributed by the constitution is necessarily Imperfect. It 
was intended to be so, as win be seen. The constitution 
dots not aim at a perfect distribution and classification of 
the powers of government, and it will b© apparent that a cer- 
tain amount of overlapping awl interference of those powers 
is absolutely necessary to the strength and efficiency of the 
constitution as a practical lnat^^aent. Well now we have but 
to look at it and it will ouly be necessary for me to remind 
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you of things which are wall known* Beginning now with the 
executive power. That power participates in the legislative 
power, and Just enough to steady the legislative power to make 
it aor« effective a tut to make it safer as the depository of 
legislative power. Ths executive veto yea observ© puts an 
interdict upon legislation to a certain extent, because unless 
that veto is overborne by a two-thirds vote of both houses, 
why it Mocks the legislation to which the veto applies com- 
pletely. Well ntta you see that the interference of the exec- 
utive with the legislative department of the government in 
that case bring* the leg J filature to its sober second thought. 
The legislature itself is constructed with a view to prevent- 
ing precipitate action. The Senate by its constitution is 
■ore conservative than the House, bat still it was deemed 
necessary to lodge In the hands of the executive a power to 
put an Interdict* upon legislation to a certain extent analogous 
to the power of the Roman Tribune, only the Ionian Tribune 
could put an absolute Interdict Upon legislation, and yet 
vnlsr the Ronar Tribune why we see how long that commonwealth 
lasted and to what power it attained and what vitality it had. 
How then take another instance. The Senate is not exclusive- 
ly a legislative body. The Senate la the high court for the 
trial of impeachments of officers who an® charged with hiirh 
orlas* artel «isd«nMnors under the constitution. Therefore 
the Senate participates la Judicial power. The House of Rep- 
i-M«tttatfv9s and the Senate both participate in Judicial power 
In other respects. Why look at the wast Mount of claims 
against the United States with which Congress has been flooded 



fr*» the organisation of thw govwaiscnt ; to such an extent that 
it was necessary that Congress ukonld Mtabliah a court for 
the purpose of entertaining those claims to a eartain extent, 
but ther« is a large class of claims which is outside of that 
court; a large class of claiws which it is etill necessary 
for Congress to pass upon,. Is not it perfectly apparent that 
Congress in passing upon those claims exercises a judicial 
function? Manifestly so. Is it not apparent that each House 
of Congress in deciding upon the election and qualification 
of its membera participates in judicial power* I cannot say 
'hat it always exercises that judicial power in a way calcu- 
lated to reflect credit upon It, and we would do well, if I 
may be allowed! f. c digress for a mmm% in that respect, we 
*»«ld «3«> wan if we initated! the British Parliament which 
relegates all those questions to the courts of justice, and 
consequently takes away from Parliament the scandals which 
always attach to a ^ery conaldaraftla extent to the trial of 
these contested seats, and questions involved in those con- 
tested elections. We would do wen to have an amendment to 
the constitution providing that the Judicial department of 
the gov-rnaont should decide all those controversies, and then 
a decision of a controversy of that sort would not be accord- 
ing to policy or the wishes of an y party controlling el titer 
house of Congrass. again, the executive departure^ partici- 
pates .tm .farther in logtaUatlwe p.».r. Baa not the axecu- 
tlwa department, has not the President of the United States, 
la whom is centered all the amative powor, has not the 
President of the United gtate. the express power given him 



by the United States to nag«»iSate treaties with the advice and 
consent of the Senate, and are not those treaties when they 
are duly ratified and promulgate*, are they not made the law 
of the land as much as as a legislative enactment? Certainly 

they are. iuad then again with reference to the treaty anklng 
power* we find It necessary for the legislative power to co- 
operate because, of course, a treaty which requires an appro- 
priation of stone; or which calls for legislation of any kind, 
as for *x«sspis; Suppose a treaty provides for a commission 
to sit and adjudicate upoii claims against each of the govern- 
ments that are parties to the treaty. Why, it is necessary, 
of course, that Congress should legislate in order to provide 
salaries for the commissioners, In orier t© provide appropria- 
tions for the other expenses of the commiaslon. low it is 
very true that the appointment of officers is a purely execu- 
tive act, and as ws sen that with reference to many of the 
offices under the constitution of the Unit ad States that the 
Senate participates in that appointment, that the advice and 
consent ©f the Senate are necessary before the appointment can 
be consararaatad, and even the courts of justice may have a 
share of the appointing power, because the constitution ex- 
press ly provides that "Congress may by JUaw vest the appoint- 
ment of such inferior Off leers, as they think propsr, in the 
President alone. In the Courts of iaw„ or in the Beads of 
Bepartn*mts.» There we find that an amsemtlve power is ex- 
pressly provided for la the coarts «f justice If Congress 
should d«em it proper to confide that paver to them. And than 
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we have the judicial &#pmMmmt umerciuaima legislative power 
to a certain extent. The exercise of all Judicial power in- 
volves, more or less, that almost imperceptible, un«.n and 
iamalpaMe judicial legislation which la going «m all the time 
awl which,by tha way,ls tha beat legislation we have. *». 
then we fine! the executive eaereislng Judicial powr f . M e«i- 
sarlly so. Why, is not tha whole domain of the lav which the 
President is charged by the constitution to faithfully exe- 
cute? How can that law be executed? How can it be applied 
without exercising the judicial function of Interpreting it? 
And that executive Interpretation la beyond the reach of 
judicial control, then again, tha Bouse of Representatives 
Maw be celled! »pon to elect a Praaidont and Vice Fraaldent of 
the Ur.it«d states should the •laotora fail to do so, so that, 
gentleman, you see that fro* the necessity of the ease there 
is an overlapping of an these departments among one another 
and that it is impossible, Impracticable and undesirable that 
there should be a strict line of demarcation dividing the 
powers of the three departments of the government. Why j„at 
suppose that the executive had to go to the Judiciary for the 
purpose of interpreting every law which the executive Is 
etargad with the duty of earating. Shut would embarrass 
and hamper the government. What a clog that would be upon 
the administration of the government to have any such depend- 
ence of the government an that of erne department upon the 
other. Sow the constitution tails as that all executive power 
shall be cantered In the President of tha United States of 
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trlem. A3.? executive power, tat the cenctf tuition does no t 
mean by that declaration ttat the Fr«iUi a t alamlZ participate 
actual 3 y in the performance of every executive act. Ihy It 
voald he a superhuman person who ahould undertake to perform 
any aueh Atlantemn task aa that, fhe President of the United 
State© la felt in the execution «f tha lawa, in the perform- 
ance of his duty to see that the lava stall be exacted. H© 
is rait in nil the ramifications of the executive department 
of the government, because he is charged with the duty and 
responsibility of filling all places under the government with 
competent persons, and if tha appointing power—as is done by 
Congress under the constitution— la cammed to the hands of 
the heads of dapartmsBta so far •• thafr respective, depart- 
meats are concerned, nevertheless, although tha President has 
nothing to do with the appointment of the subordinates of the 
beads of tha executive department a, ha ean hold tha head of 
each department- responsible, and hii enn remove Mm If ha fails 
to fill the offices which are within his gift with faithful 
and proper parsons. So that, while ha cannot Intermeddle with 
every executive act, while it Is impossible that he should 
intermeddle with every executive act, atlll the ultimate re- 
•ponelMmy all cant era upon him. it la perfectly conalstent 
with what I have salt that, although the President cannot 
participate m e-rery axaeative a«t t atlll the ultimate re- 
sponsttliity is with him aa to all affleara over whom he has 
no control immediately, beoanae ha has direct and immediate 
control ever those who have appointed the subordinataa who 

are beyond his reach. The executive department then is the 
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eo-eqeral ef tit* other deffitrtmeata* the whole theory of the 
gov* rust* r=t proceeds upon tfca idea of co-ordination* tech 
l^trteint t« independent ©f the othar* Bo one of the three 
can trench upon %h® doHBin or province of the other. The 
President ie not subject to the control of the Judiciary. 
Congress is not subject to the control of the judiciary. 
Congress cannot interfere with the Judiciary. The executive 
cannot interfere with the Judiciary, and a notable instance 
of the abstinence of the Judiciary from interference si h the 
executive power is furnished by those eases where an appeal 
was node or application to the Hupreme Court under its orig- 
inal Jurisdiction to Interfere with President Johnson in the 
legislation which wa» called the Reconstruction^ -Act. Why, 
the Supreme Court said that the fact that no such bill as was 
filed in that ea»© had ewer been filed before urns strong that 
no each bill ought to be filed, that the Judicial power had 
no right to restrain the ameeutive with reference to that 
legislation. If the President of the Waited States is un- 
faithful to his %rust t he is responsible to the groat constit- 
uency of the thai ted States, and not only so, he is liable to 
be ar**aigz-**rS by the Bouse of Representatives before the Senate, 
the greet sourt ^t impeachment, for trial for the input ed 
offense. He can never be reached for any Mistake in exercise 
©f discretion. He can nawar be reached for anything which 
falls short of a high crime #r a nisdeuMMEtor,, Sow, of course , 
the wants, of the government eeaassitate the as tab 11 shewn t by 
law of a large number of executive offices,, and which laws 



provide for the appointment of a large number of subordinate 
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officer*. Ho* those officer*, if they are mtratitd with 
dtaeratlon* they are as much bmmmmi the raaah of Judicial 
control as the Prasidstnt of the Halted 8*at«» himself la, 
and the only instance in which an axeeatiwe afficer can be 
controlled by the Judicial department of the government is 
where thai officer Is charged with a plain simple -daty, ad- 
mitting of ??« discretion whatisvor.. In smeb a case ae that 
he is amenable *o the courts, and sueh a case wis the case of 
Shirts against the United States, There a patent had been 
issued but not delivered to an individual who claimed the 
lend which was described in a patent, and the Secretary re- 
fused to del! war the patent to the claimant, and he want 
before the courts for a writ of mandaants to compel the Sac- 
ratary to deli war that patent,, mad th€> Supreme Court of the 
United States on appeal front the local court here held in 
that case, that inasmuch as all executive discretion had 
been esarclead fey the Secretary of the Interior, as the ■patent- 
had been »de of record* that the title had paused to the 
patentee, and that the duty of the Secretary was a plain min- 
isterial duty to deltwar that patent to the patentee, and so 
a writ of mandamus wma issued compelling him to surrender 
the patent, low there are soma powers which are committed to 
the hands of the executive. There are soma powers which do 
not ream ire any legislation whatever, and which my b® exe- 
cuted by the emaaatiwa In vlfttma of lit© inherent power , For 
instance, there la a treaty WMeli may ha nxeeiatad by the ex- 
ecutive if the treaty la of such a character as not to re- 
quire the suoplataental legislation by Congress. So the 
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Fraeident aar. reoeiwe foreign wteM«lors ©j rirtoe of hi* 
inherent. * wer. So the President nan fttraiaa information to 
Congress by rirtue of his inherent power. 80 ho can reeoetaend 
measure to Congress by virtue of tho aajsainherent power, 80 
ho car, coatoim Oongrass or •iu Mr ho us 4. at hi. will, 8 „d so tn 
ease tho houses of Congreais cannot agroa upon a tin,! ©f ft j- 
Jraranent the President haa the right to adjourn than hy hia 
own conssand by the express prowiaion of tha conatitutien. 
Row it is interesting to note tho extreme daltcacy with which 
Oongraaa, whan the legislation was nana which aot on foot the 
sawarasjent and set It in oparatien, it io intaraating to see 
the dnitenew nlth »hioh Qmwrwm tmate«B tha executive power. 
For example, when It astabUcM tha Dapartaant of stata, 
Congress aid not wndertalta t© prescribe tha duties of the 
Secretary of State t K respect to foreign lntamatlonal matters. 
When Congress established tho Kawy Baptrtawnt, it did not 
undertake to prescribe the duties of tha Secretary of the 
navy so far as the gawaranont of tha Mary was concerned, it 
did not undertaka to prescribe tho dutioa of tho Saoratary of 
War so far as the army vaa concerned whan it established the 
War Department. Tha President of the United States is in- 
vested with all authority with reference to #ur foreign ra- 
lations, reoaiwiag ej*aaa»tara, aagattetlBa; traaftiaa awl a«i«- 
Ing awjjbaasadora ana eonaills iftraaJt to rapmaant this eaamtry. 
He is entirely beyoad tha raaah of tha laglelatiwe departaient. 
Sow it is V9ry iRtaraatlng to aaa these provisions of law. 
Fop lnatance, th* statute estahllehing the State Department, 
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«Meh is now emhodi«l Ik section Stt of the rtfiwd statutes, 
the S*cr«tary of State shall perform such duties a* shall from 
time to time be anjolne* on or entrusted to him by the Pres- 
ident relative to correspondence, commission of instructions 
to or with public «ir*i©t«rs or consuls from the United States, 
or to negotiate with those from foreign states, or to sueh 
other mattara raspeeilng foreign affairs as the President of 
the United States shall assign to the Department, and he .hall 
sonduct the busies of the Department in such manner as the 
President shall direct. Tom see how scrupulously there Con- 
gress has abstained from any appearance of interference with 
execute authority. Than when we come to the War Department, 
revised statutes* section tl< v *•*• t,1# Secretary o ar 
perform such duties as shall fro* tine to time be enjoined on 
or amtramtat to hi- by the Friident relative to military 
commissions, perform such duties as shall from time to time be 
enjoin^ on or entrusted to him with reference to the business 
of the Department m aw* manner as the President shall di- 
rect. Showing that in the view of Congraaa, as was undoubted- 
ly eorraet, that the Sacrat.ry of War was tha mara hand of 
the President, and whatewer ha doa. doa. not proceed from him, 
is not attributed to any discretionary powar or his part, but 
is the aot off the President 'a, and tha Pr.eldent is eappoaed 
to hm a hand i» awerythiilg which is trmmauatad either in 
the State, or war, or Wmj Depart**!*.. Section 41T. with 
reference t. the «awy Dapart-amt. saya. tha Secretary of the 
Mavy shall execute such ord.r. as he shall recaiwe fro- the 
President oonnected with the Ka^y Department. Well now we 



course, ha*» not prevailed, and we may say the word •advice" 
is commanded to sllenes to the coast! tut ion» and consent, or 
it is the equivalent of consent, because of 'tSv.e in hasd which 
the Senate has in the exercise of the appointing power, is by 
giving consent to the nominations which are laid before it by 
th© executive. The nomination in an appointment is the in- 
itial step, The confirmation Is the next step. The appoint- 
ment, murk you, Is the next. It does not follow because 
there is confirmation that there must be appointment. There 
may be disappointment, for the President may change his mind, 
and he may recall all that he has done and send in a new name. 
But when the appointment is made then the commission issues, 
which likff a title deed is held by the appointee as a high and 
controlling evidence of his authority to exercise the functions 
of the office which is referred to in the commission. And 
that was the great mistake which Mr. Jefferson made when he 
came In as President of the United States for the first time, 
He found a lot of commissions of various of fleers, commissions 
which had been signed by President Adams. Well president 
Adams was a Federalist and Mr. Jefferson thought that it was 
his whole duty to destroy all those commissions. That gave 
rise to t»e case of Marbury v. Madison, and the decision of 
the Supreme Court with reference to the appointing, in the 
steps neeessary to a complete appointment, and the Chief 
Justice in that great JudjpMint of his hsld there that the com- 
mission was sot analogous to a, deed, that the appointment was 
mad a before the commission was signed, that there was power 

In the courts tc compel the Secretary of State to deliver 
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have saeo th« harmful conaequaaeas that nay flow from the 
attempt of th# other departments of the fOTtrmiat to Inter- 
fere with the executive. Why ia recent days, at the very 
present time, now and then we »ee^ V «ra n fn Congress with ref- 
erence to foreign affairs which nay be extremely harmful fee- 
cause how Is it possible for Congress to met upon these nat- 
ters without having the data before thera which the President 
has, and which is secret, and which for public purposes he 
does not disclose to any other department of the government. 
Mow one of the most important powers which are committed to 
the President is the appointing power, "and he shall," says 
the constitution* "nominate, and by and with the advise and 
3 onsen t of the Senate, shall appoint ambassadors, other pub- 
lic .Ministers and Consuls, Judges of the Supreme Court, and 
ail other Officers of the United States, whose appointments 
are not herein otherwise provided for,, and which shall be es- 
tablished by Law; but the Congress may be Law vest the Ap- 
pointment of such inferior Officers, as they think proper, in 
the President alone, in the Courts of Law, or In the Heads of 
Departments." Well now it was maintained at the beginning 
of the government under this present constitution that all 
appointments, Movements la the directions of appointments 
should be initiated in the Senate, and the argument was that 
these appointments are to b<t with the advice ins well as the 
consent of efett Senate. Bow ©an the Senate give any adwlae 
after a nomination Is aadaf Before the nomination is made is 
the time for advise, that is the tine to give the President 



good counsel as to who he shall select. But that view, of 
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thaae several commissions to the various appoint ean named In 

them. So be sura, no such process was Issued in that case, 
because the court held that they had no Jurisdiction to Issue 
it, but the mistake made by President Jefferson was in fol- 
lowing the analogy of a deed and holding that the commission 
was as necessary to transfer title to office as the delivery 
of a deed is to transfer title to real estate. But that, aras 
net so, and the same doctrine was laid down in the ease of 
Shirts. The Supreme Court held that the title had passed 
before the patent was issued, that it had passed by matter of 
record, snd therefore that the Secretary had no alternative 
but to deliver the patent t© the patentee. Well now one of 
the great questions which embarrassed the statesmen of the 
early day* of the Republic was as to the power of removal . in 
those oases where the advise and consent of the Senate vns 
necessary in order to an appointment. How they aald that cer- 
tainly the agencies of tae government which it Is necessary 
should cooperate i;i order to appointment, that those agencies 
should also cooperate In order to removal. But the settled 
construction of the constitution from the earliest time of 
the Republic ande«* the present system is that, although the 
concurrence of the Senate may be necessary to an appointment, 
the President may remove the appointee without consulting the 
Senate at all. How during President Johnson's administration 
when there was so much emlltsi&n between him and the Congress, 
Congress passed an act, 1367, for the express purpose of put- 
ting fetters upon the executive. In other words, by legis- 
lative enactment they insisted upon the interpretation which 
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wmm ,»rxy iuttM **P««» thst ths Senate should e»«ur in the 
,«»oval of officers wt*e« their concurrence «*» necessary to 
th . appointment of «h officer., and so the act of 1867 pro- 
.ided that in case Congress «* not in session, that the 
President aight for any cause that seeded fitting to hi. sus- 
pend an officer until the Senate should reassembly but should 

-. m« and if the Senate did not agree with the Pres- 

not remove ni»# <*nii A - 

ld«ot. why t*m that the officer should walk back into his of- 
fice and there stay. How for nearly a century of practical 
interpretation of the constitution to the contrary Congress 
Waterloo* to put these fetters upon the executive. Well 
afterward* Congress repealed that law, so that It is no longer 
in the way. Why things must be settled in so«e way. There 

_*.«„.,<> i in <iAf t>*<s> constitution which can never be 
are many questions unuer \m, t-ww* 

Mttid to judicial arbit«»«nt. If they are never «%- 
tied, if after years the questions nay be re-agitated and 
opened, why what a state of tunsoll we would be in all the 
time. When, therefore, the meaning of the constitution is 
settled by years of practice, nobody is a friend of hie coun- 
try who attempts to unsettle It. There is another provision 
here with reference to the executive which has given rise to 
a great deal of interesting discussion, and that is this pro- 
^ieior: "The president shall have power to fill up all va- 
cancies that may happen during the recess of the Senate, by 
granting eomiisslons Which shall expire at the «td of their 
next session.- Well n^ a questioa very naturally .rises of 
this kind. After the Congress adjourns, the President removes 
an officer. Well now is that vacancy a vacancy that happens? 
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Does happening »ea» something that is ace idea tail f Can the 
President himself produce that state of things which shall 
give rise to his power under this provision? Can he remove 
a man and say that that vacancy happens in the recess of the 
Senate? Well now the construe lion of the constitution is that 
it doe® happen, that it is a vacancy that happens in the sense 
of the instrument. *The President shall have power to fill 
up all vacancies that may happen during the recess of the 
Senate." Weil now suppose the President does not fill up a 
vacancy during the session of the Senate, and when the Senate 
adjourns then stakes an appointment. Is that a vacancy hap- 
pening in the rstcsess of the Senate when he has deliberately 
allowed the Senate to sit and then adj«irn without taking any 
step whatever towards filling up the vacancy* Well soae of 
the courts have held» not the Supreme Court t that the Pres- 
ident has the power to fill up that vacancy after the adjourn- 
ment of the Senate, although the vacancy existed before the 
Senate adjourned. Weil now take that case of where a vacancy 
is said to happen when it is caused by a removal made by the 
Presiden- during the recess of the Senate. Why that inter- 
pretation of the constitution must now be regarded as set-^ 
tied and it should not be allowed to be dlstwbed. Now another 
question a**laes, which is one of very great importance and 
one which has given a great deal of camse to a great deal of 
controversy and discrepancy off opiaion 9 and that is as to 
how far the President is called upon to execute an Unconsti- 
tutional law. How can he take upon himself the responsibility 

of determining whether a law is void or not? He may say, well 
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I a?« net called upon to execute an unconstitutional law. Well 
is the law uneon»tit«tional?Th© Judicial department is 
charged with the duty of Interpreting AM applying the laws. 
Well would It not lead to anarchy almost if the President 
should take it upon himself to say that a law should not be 
executed because ha regarded it as unconstitutional? Is not 
It his plain duty to give effect to the law? Well now, of 
course, that matter may be carried too far. For instance,, 
suppose Congress attempts to invade his constitutional func- 
tions. Suppose Congress attempts to hamper him in the exer- 
cise of a constitutional power. Why there he owes it to the 
country, he owes it to th« constitution, he owes it to him- 
self to resist that attempt, and to refuse to yield to it, and 
so if Congress should pass an act which is palpably beyond 
all boundaries and limitations of the constitution, it is to 
be supposed that In a case of that; kind that the President of 
the United States would be Justified in refusing to enforce 
the law, but then when It comes to the question, and a doubt- 
ful question as to whether a law is unconstitutional or not 
why, it seems to me, that it is going rather far to say that 
the President of the United States shall sit in Judgment upon 
the acts of Congress. In the first place every act done by 
either one of the three co-ordinate departments of the govern- 
ment is presumed to be properly and conntitutionally done. 
The Supreme Court of the United States will never declare an 
act of Congress unconstitutional if thara is a doubt about it, 
because it acts upon the presumption that Congress has kept 
within the constitutional limitations which confine its pow- 
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•». Hene« we see that tint, and igain 4&»* the •meutiwa has 
resisted the attests of Congress, tat then sea to what an 
extant this doctrine has been carried by Mr. Jefferson, then 
by Ceneral Jackson following him. General Jackson insisting 
in the idea that the bank of the United States was unconsti- 
tutional, that Congress had no authority to create the insti- 
tution after the Supreme Court, after soles* argument, de- 
cided that the act was constitutional. Well now it has been 
laid down * ¥ high authority, and it is by no means a settled 
question, that each department of this government is inde- 
pendent of the other, and that it aas a right to expound the 
constitution for itself. How you oba.rve the Supreme Court 

of the United States h»a «« _^_^_ * 

ea mates has no power to expound the constitution 

except where it comes in Question «« « . 

m quemxion in a controversy between 

John Boa and Biehard Hoe. fcch department of the government 
is bound to oonatrua that in.tru»a«t for Itself, as it has 
been said; the President for himself. Congress for itself, 
and the Judiciary for itself. Would anything be more mon- 
strous than for the Suprem. Court of the United States to 

Issue an injunction to onerata «««„ r, 

« so operate upon Congress to prevent it 

fro. oar, y i„ g lnto ,„. ot My con , tlt|itl<)iai projMt ^ ^ 
«* of la g l«.tion, Wh y lt . oal „ ba ahmri w#u hw ^ is 

that to be carrlad, becmts* ir «-„ « ._ 

«. oacauaa if you taka an axtrane via* of it 

"*y than yo » have a g ova™,a„t that oonai... of thr „ „.,„,.' 

— U. aaeh o„a i^apa^t of tiM .^ ^ ^ ^ ^ 

; :r;i s :;; on :r; th : oon8maMon ° r the -"- •*- <° 



anarchy, 

""-18 



Lectures on Constitutional Law by Hr„ Justice Harlan (Cont*d) 



February 19 , 1898 . 

I regret very much that 1 was not able to be with yen 
on last Saturday evening, I congratulate you that you had an 
opportunity to hear ray brother Maury about that which we had 
reached in the constitution, that relating to the executive 
power. You remember that I called your attention to the di- 
vision of the powers of the government of the United States 
among three departments. We had finished the consideration 
of those clauses of the constitution which enusie rated the 
powers granted to the Congraas of the United States, the leg- 
islative' branch of the government, and we now come to Article 
2 relating to the executive power of the government . You 
cannot too often remeube*' that these different powers of the 
government are co-equal, or rather that these departments of 
the government ere co-equal, and that we are not to suppose 
that one is of mere consequence than the other. The legisla- 
tive department cannot interfere with that which is committed 
to the executive department of the government, nor the execu- 
tive departmen interfere with that committed to the legis- 
lative department, and neither of these departments east inter- 
fere with that which is committed t© the judiciary department 
of the government. These three departments embrace all the 
powers that can emanate from any government, and with few ex- 
ceptions they stand upon their separate ground marked out for 
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then by iha constitution of the United States, and net t bar nay 
rightfully encroach upon the domain of the othar without danger 
to our institutions. Tf the Congress of the (to it ad States 
should order the President of the United States to do some- 
thing that he had no right to do, he could simply refuse to 
do It, and 'hare would be no power to compel him. The execu- 
tive power is the power to execute. The President does not 
fiiak^ laws. He executes the laws which have been passed by the 
legislative department of the government. Ha does that which 
is essential to carry into affect the will of the people of 
the United states as expressed * n the constitution and in the 
acts of Congress. How we vest this power under the consti- 
tution iu one man. Why a©t In two? Why not in three or four? 
Why not in legislative council? Well that question has been 
answered in the experience of the World. Ho government in 
likely to last if the executive power of that government Is 
in nor- than one person, W® have a pretty fair illustration 
of h tripjn-headed executive in this District. We have three 
Comaissi oners, very reputable gentlemen and of character, and 
w*«t to do wh*t is right, but with very little power to do 
anything. The theory of the law is that they all cooperate, 
they al? -.occur In every thine that is done, and the mere theory 
Is kep: up, but in the division of their labors they have as- 
signed one branch to one Commissioner, another to another , 
and another to another, and whan they get into. trouble or 
differ there is division In the executive power, and that 
difficulty is increased fro* the fact that they are without 

power to pass any laws. There are very few ordinances they 
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,,,, ^wit,.* mlmur In this District without 
any baud «e«pl that which the people have la th- government 
of \be Tinlf* St. tee and %ha law of Itself* It 1ft so»eti»es 
*ald that the beet municipal la* In the World L found, here 
In ? .he City of Washington. Why, no «obs are hara* Well, it 
is becauae the men who would be In the «ob would be In the 
eye of the White Housa. It i. tba fear off the government . 
The aiaardarl, spirits in our -list do not wabe trouble, They 
too* there is an amy, and navy h« « »•** b *» to k '* ap th * 
P^cc-.nat beoaoe* there Is may WMWOWtiwa Head of the govern- 
■eat. t^- It is because of the power that is around it and 
behind it. How the matter was thoroughly considered when the 
o„nv-^'o rt framed the constitution, and It was ball era* to he 
vi»eet t„ * a we this executive power in one mm, but I think 
r. u f.L* to say that that on® i»an baa grown to a eopsaquenc* 
far b*>.-.«tf anything anticipate whan the constitution ams 
f ™ e ^ 7>ry few man of that d*y supposed that at this time 
we would have .event, Alliens of people. W.r* f« of that 
day suppose tbara ^ould be one or two fawwtrat thousand men 
in this country *ho would hold thalr office, at tba will of 
one man, and ha Is now a very potont ftatlwUwwl. He can do 
8 vast deal. b«t I do not think that we are to b.e— uneasy 
hy raaaon of that fact. Be way a*ert, if Ha choo.es, a power 
in the -laettow.. ft* e*ay have aw arwy behind hiw in the shop 

» *«.* his win hut I thlafc wa h«v# 
, e «ff! ce -holders to carry owt his wiu t o»* * *.«**— 

found rr, tt ewpariawoa that tl»a Frosid«t of tba •.«•« States 
is not ,-^g before the people bacause he has got office- 
holders bawiag -*-. ** the contrary, huwan natur. 1. such 



CftIJ pas,, and we are .oviag 1o«6 in this District without 
any head except that which tha people have in the govera-nt 
of the Onitai Stata . and the law of itself. It is sometime. 
..14 that the boat municipal law in the World ia found hera 
in he City of Wuahington. Why, no «ob. are here? Well, it 
is because the M. who would be in the s»b would be in the 
eye of the White Houae. It le the fear of the government. 
The disorderly spirits in our «l*»t do not make trouble. They 
too » there i. an army, and navy hare if need be. to keep the 
peace ? aotbeea«e there i. any aaeautivc head of the govern- 
ment, b»t ft ia beeuuae of the pawer that ia around it and 
behind it. How the matter was thoroughly eonaiderad when the 
convention framed the conatitutiou, and it was believed to be 
wisest to hava this executive power in one man, but I think 
it is fair to say that that one aan haa grown to a consequence 
far b*>ond anything anticipated whan the constitution was 
f^ad. Vary few mar, of that day supposed that at this time 
we would have seventy millions of people. Wary few of that 
day suppoaed there would be one or two hundred thauaand **n 
in this country who would haM their offieaa at the will of 
one man. and he is now a vary patoat individual, -a aan do 
a vast deal, but I do net think that we are to became aaeaay 
hy reason of that fact. Be amy axert, if ha caaoaea. a power 
U the election.. He »ay kave a. «W behind hi. in tha ahap* 
of office-holder, to carry out hi. will, but I think we have 
found from experience that the Fraaidant at «»• waita* States 
ia not *t.ong before tha peoale haeauac he haa gat office- 
holders bahing hi-, on tha contrary, hu-n «*t«ra i. «•* 



that all that have not offices are apt to combine against 
those that have. The outs vast to gat in, and want to get the 
ins out, and the result la that a van la not ordinarily a* 
strong if he wants a second tern as he was before he got the 
first, and he will not be apt to get the second tern unless 
he has so managed his high office as to command h ins elf to 
the people of the country as a wise, safe and prudent nan. 
So I do not thin* there Is any danger from that source. But 
whatever nay he the power behind him, whatever la the nature 
of that power, the great fact in thie const! tut ion* that he, 
like tha balance of us, la subject to law. Ha cannot budge 
an inch outside of the law without there being power somewhere 
to check, if not hint, the ana whoa ha may eaploy. Re amy 
appoint a bad man to office hut there Is power existing elae- 
wher* to impeach that aan for high crimes and misdemeanors in 
office and turn him out, He n»y order this, that, or the 
other thing to ba done, but there is power In one department 
of the laxy to say to him, 'thus far thou shalt go and no 
farther. • Kow +.h«» value of this slngle-headeaness, if i M]r 
so express it, lies in the fact that It gives directness and 
point and energy in the execution of that office. If this 
country should ever get into war, for instance. It la wall 
for the country, it would be wall for us, that the executive 
power of the nation in that contingency in in the hands of one 
person, no* two persona, no divided council, the whole re- 
sponsibility as far as that la concerned rcating in ana man, 
and he having the power to wield the entire executive power 

of the United States in order to accomplish the safety of the 
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nation How T think that Is well, and particularly well in 
this true country. In this country, where men think as they 
please, talk as they please, and very of tan act as they 
please. We want the power somewhere with all that Is behind 
it to lay its hand upon ourselves, if need be, when we get 
out of temper, and when we depart from sound Sanaa, when we 
give way to passions and oppose the law. It is wall in this 
free Republic that this power is In the hands of one nan so 
far as he may wield, the constitution and lawa of the govern- 
ment. And hft holds his term for four years, not a minute 
longer; not until his successor Is qualified, but for four 
years. 

"fecb State shall appoint, in such Manner as the legis- 
lature thereof ta&y direct, a Number of Electors, equal to 
the whols NunJher of Senators and Representatives to which the 
State raay be entitled In the Congress: but no Senator or 
Repree* nt&tlye, or Person holding an Office of Trust or profit 
under the United States, shall be appointed an Elector." It is 
a very common mode of speech in this country for a man to say 
that "I voted for William McKinley for Pros idea t of tfea United 
States," or "Por William J. Bryan, for President of tha United 
States." There was not a single vote east at tha laat elec- 
tion for Mther one of them. They voted for electors in the 
several states, Ssch party had electors, and they voted for 
those electors, and it was supposed when the constitution was 
adopted that the country would secure tha beat President pos- 
sible if the election was through a board of electors in aaeh 

of the states that would meet on tha same dap thrangjuwit the 
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«««ntry M4 ...t th.ir rot.. tor %hm „„ t ,„ t ,, t ^ o#-M 
thin, „f, or th. b..t an. ,«• th. ..«.,,,. «.» „,,„, «,_ 
appear*, and althoueh ., „. „„, wt . foJ . tt# FPMM-ltt , e 

-t. for TO «,„, lf th „ „„ Mt „„ M th#y ^^ ^ ^ 

•ill ... int. trouble. H .r. are . *»«, candld-t.. for , lM . 
tor. and th.y pledg. th«.lv„ tf .!..»«, th «t thw -111 
vote for this ... an* th.y «.t 1. ». . lMtoral ^^ ^ 
they vote according to popular l»dl..tl« ,t th. .l.., lon . 

•ft^al to th. whole «u« b . r of 8MMtor . ^ RvrMMta . 
tlv.a to which th. Stat. ., h. entitled ta t „. ^^ . 
»« th.r, 1, a gap right h.r. i B ,„. a.,,.*,*.,!,,,, that „ , 
Pr.tty ,„„„ on.. Partus Ion, te th. eo..tit«tio. ln 
Article M , r th9 a.^.,,, tfc , r . „ ^^ ^ ^ ^ 

the., ezec-.ora ehall dl.eh.,g. th. duty co-mad to th«. 
"«.e Sectors shall mat la tWr r „ p#etlT# ^^ aad wte 
by banc, for Pre.ld.nt ^ yi...Pr„ ldMt , ... „ ^ >t 

iHi-t. .hail not be .n Inhabit of th. «« .t.t. .«„ 
tt-»lv.. : ;h ey shall ... „ ^ ^^ ^ ^^ ^ 

r.r «« Preddent, aud la «.U»» h.!!.*. th . ,.„„, ^ ,„„ 
a. Vlee-Pre.ld.nt, a* th., «»u .... dlatta.. 1£ . t . of ^ 
P.r.on. *.,„, for a . „,„,,,, ** « M ^^ „ t#(| for 

aa Vlce-»reeldent, and of th. aad>ar or ,„.., » . 

^""r or vet*. r«r «Mh, which 

H.t. th., *.ii ,^ ^ mMUgt M trmmmlt mttM ^.^ 
...t of th. «oe.r»«,t .r th. *«.. „.,«, tlr , v ^ ^ th> 

Pr.aid.nt of th. Senate.- ha i >_. _. 

■••• urn I tan not p r a h a al y told you 

-».t «. th. oaa-io. „ »„. t .. lfth « -M-t . «, orta|nal 
«.a.tlt„t,on did not r^a.r. »„. . i#etol , to ^ -p-tW ^ 
for a Pr.aid.nt and ..,.,,«.!, f. r . „,„,„„.,. „ pr<> . 



Tided, the provision *ae eo general in ita nature, that the 
man receiving the highest number of to tea should be the Pres- 
ident and the next the Vice-President. In 1801, the party 
then called the Republican party, headed by Mr. Jefferson, 
that is, their representativee had a ticket, Thomas Jefferaon 
for president, Aaron Burr for Vice-President. There ems no 
question in the minds of any honest nan at that time that the 
Republican party wanted Jefferson for president, and Burr for 
Vice-President. The opposing candidates were John Adams for 
the Federalists for president, and Pinkney for Vice-President, 
The result of the election waa that Jefferaon and Burr got 
a larger vote than Adams and Pinkney, and that Jefferson's 
and Burr's votes were exactly even, and the result was the 
election went into the House of Representatives, and it is a 
blot upor the iaejaory of Aaron Burr that will never be erased, 
that although he knew that his party did not vote for him for 
President , he schemed in that House to have himself elected 
President over Mr. Jefferson. He tried to get the Federalists 
to join and elect him President, so as to give him the highest 
number cf votes and he would be Preaideat, and Jefferaon 
Vice-President* The head of the opposite party to Mr. Jeffer- 
aon at that time waa Alexander Hamilton. He and Mr. Jefferaon 
ver» unalterably opposed to each other, fhey differed funda- 
mentally on many quae t ions, cm some matters Jeffereom demoted 
Hamilton's patriotism, and on some mattere Hamilton demoted 
Jefferson's patriotism. Bat Hamilton doubted Burr's integrity. 
He believed that it waa not safe for thle c oun try that Bmrr 



should bs in the White House, and it ia a faet well eathenti- 
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ceted by the history of the tine that he Interposed In that 
contest with the members of his own party, and he got two of 
them to vote for Jefferson for President of the United States, 
and no doubt Ur , JeTterBou owed his election to his life-long 
opponent, Alexander Hamilton. Now this article was put In 
the constitution as the result of that trouble so as to render 
it Impossible for any such trouble to oocur again. But that 
is not all the gap that I referred to. 

Twelfth amendment. On a given day the Senate and Rouse 
of Representatives meet together in the House of Representa- 
tives. The President of the Senate is there, with the Speak- 
er of the House. The direction of the constitution Is "The 
President of the Senate shall, in the presence of the Senate 
and Ronee o? Representatives, open all the certificates and 
the votes shall then be counted." That is all the constitu- 
tion says. "The Person having the greatest number of votes 
for President, shall be the President, if such number be a 
majority of the *hole number of Electors appointed; and if no 
person have such majority, then from the persons having the 
highest numbers not exceeding three on the list of those 
voted foe as President, the House of Representatives shall 
choose immediately, by ballot, the President. Bat la choos- 
ing the President, the votes shall be taken by states, the 
representation from each state having oae veto; a quorum for 
this purpose shall consist af a member or miafliii ■ from twe- 
thlrds of the states, and a majority of all the states shall 
be necessary to a choice. And If the House of Representatives 

shall not choose a President whenever the right of choice 
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shall devolve upon them, befdre the fourth day of March next 
following, than the Vice-President shall act as President, as 
In the case of the death or other constitutional disability 
of the President." 

Now it never occurred to the framers of the constitution 
when It was adopted that there would ever be any dispute over 
the simple requirement that this certificate shall be opened 
and the President of the Senate shall count the votes in the 
presence of the two Houses. You will understand that if an 
election is over in a state, the return is made to the proper 
officers at the Capital of the State, and the electors there 
certify to the United States, that certain electors received 
so many votes, and certain others received so many votes. 
That is the certificate that is sent. The framers of the con- 
stitution never supposed there would be any difficulty in the 
President of the Senate reading those votes, and saying which 
was the larger number,, But suppose that in some state there 
is an election board at the Capital of the State composed of 
scoundrels that are ready to do anything for party, and that 
that election board will deliberately and dishonestly mis- 
count the vote of that stats, that they will throw out the 
vote of this county upon some mors technicality, and that 
county upon some mere toohnieality that does not affoct the 
integrity of the vote, and the result of the action am their 
part is to change the woto of that state, and to omasa a 
certificate to be sent to Imshlngtoa that is mot in accordance 
with the vote really oaat by the sooale of too stats, sad 

suppose that it further turns oat that that false aad fraudu- 
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lent certificate from that state changed the election and put 
a man in the White House that was not really elected. How 
you can very well see how uncomfortable that might make the 
people of the United States. You can very well understand 
that if that sort of thing was repeated very often in this 
country, why in the end there might be revolution. Now no 
provision is made in the constitution to meet a case of that 
kind. Mo mode is provided to test the question as to what was 
the vote really cast by the state. Now, of course, there will 
be no trouble as long as the majority one way or the other is 
so large as to make such an inquiry inconsequential. We might 
say this state was counted wrong, but hers are enough votes 
besides to elect the man declared elected. But we may get to 
the point, as we once were, where one vote turns the scale, 
and whare people are supposed on either side to suspect the 
integrity of every body on the other side. There ought to be 
an amendment to the constitution of the United States that 
would provide some mode by which, in advance of the fourth of 
March, to determine the integrity of this eertifioate from the 
several states. "But no Senator or Representative, or person 
holding an Office of Trust or Profit under the United States, 
shall be appointed an Heetor." An elector mast not ova any- 
thing to the United states other than that whieh earns from 
his being a citizen of the United Stataa If ha aants to be an 
ei actor. 

"?he Congress may determine the Time of chasing the 
Wl motors, and the Day on which they shall give their Votes; 

which Day shall be the same throughout the United States." 
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That is Plain enough. It do.s not need any explanation In 
order to make it plainer. 

Relative to the votes for Hayes and Tilden. According* 
to the face of the returns, Hay., had 186 and Tild.n 185. 
Well Mr. Tildes friends said that that was rascality, and 
Hayes- friend, said as to some of the r.tur* there ware 
rascalities, and very serious troubl. was about to arts.. 
I recall th. ti« very well. I eould read in the face of the 
people al-a.t as I walled along the .tre.ts that w. wore upon 
the brink of a volcano that might burst out at any time and 
tear our institution* to pieces. Who was to settle itff The 
Senate of th* United States by itself could not s.ttle it. 
The Rous. ^ representatives by itself could not ..ttle it. 
The whole r.q«ir««t of the constitution was -The- President 
of the Senat. should count the vote. • Well when the Senate 
and Hous. of Representatives were together in the House of 
Bapr««ntatlwea f and the certificate was opened that came 
from Louisiana, for instance, and one that came from Florida, 
and one from the state of South Carolina, and one from the 
state of Oregon, they had nothing before them but those four 
piece, of paper. They said so and so. -But-said on. of the 
parti.. , "That is a fraudulent r.tura from Louisiana; this is 
a fraudulent return from Florida; that is not th. way Louisiana 
voted or Florida voted, or Orogon voted." Well ha- -re they 
to settle it* The constitution was ell.nt t and finally they 
devised the scheau, of th. el.ctorai coa.is.ion, co-posed, I 
believe, of fifteen,-5 Senators, 5 R.pr...nt.tlw«, and 6 
M ^,rB of the Supreme Court of th. Ih»it«l States, all -en of 



-11- 



high character and standing. But such were the times, such 
was the temper of the times, that it was hard to find anybody 
that had the fairness and the patience to judge of a man on 
the opposite side of politics fairly and justly. It so hap- 
pened thet upon svery question in that case, perhaps with one 
except!oc s that was material upon which the result depended, 
that the democrats voted all one way, and the Republicans the 
other. On* of the Members of the Supreme Court of the United 
States was on thet coEraission, and no purer, better man ever 
lived than he *as. He was a man who had strong political 
convictions, but he never meddled in polities, and he did not 
know what politics he had when he got on the bench. I allude 
to Mr. Justice Clifford of Maine. One day hS met one of his 
brethren who was not on the commission, and Brother Clifford, 
with perfect simplicity, said t© that brother judge, that he 
was sick at heart. Why, what wa» the matter? "Why, up to this 
time every question that has been considered here, the com- 
mission is divided on the line of politics. • -Yes," said his 
brother Republican friend, "I observe 'Cliffy* that all of you 
Democrats vcte together every time a vote is cast." How he had 
net observed that, ffe had not been aware that he had any 
politics In the matter, and I believe that every Judge that 
participated in that question voted the same way. But there 
•ere vast numbers of people in this country that did not be- 
lieve that, it was a misfortune for the country that the 
division was exactly on party line.. It would have been well 
for the country if it had not been so, but it was so, and it 
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suggests to my mind the thought that I hop© it never will 
occur again in the history of this country, I hope that the 
condition of this country never will be such as to mak^ it 
necessary f^r the Congress of the United States to create a 
commission to determine quasi political questions upon which s 
Member of the Supreme Court will be required to sit, for it 
has made an impression with a great many men that will take 
some year* 4 * perhaps for it to die out, that even in that high 
tribunal «hlch is supposed to be above party, which I think 
is ato^e r-nrty. Members wll3 not forget that they have par- 
ticular 7-. -U v'cai principles. If there is one element of 
safety fo the future of this country and of our institutions 
5' is la ths belief, which I hope will always obtain, that 
that court of last resort in this country will give its judg- 
ment upon the law of the case without the slightest reference 
to the politics of the litigants or to its effect upon the 
polities of the country. 

"No Person except a natural born Citizen, or a Citizen 
of the United States, at the time of the Adoption of this 
Constitution, shall be eligible to the Office of President; 
neither shall any Person be eligible to that Office who shall 
not have attained to the Age of thirty five Years, and been 
fourteen Years a Resident within the United States." 

•In Case of the Removal of the President from Office, or 
of his Death, Resignation, or Inability to discharge the 
Powers and duties of the said Offiea, the Sama shall devolve 
on the vice president, and the Congrats amy by taw provide 



for the Case of Removal, Death, Resignation or Inability, both 
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of the President and Vice President, declaring what Officer 
shall then act as President, and such Officer shall act ae- 
cordiiigly, until the Disability be removed, or a President 
shall be elected," Until a few years ago there was a good 
deal of uneasiness arising out of that provision of the con- 
stitution, Tn case of the death of the President and Vice 
Preside/it both, the President of the Senate would become 
President of the United States. Mr, Lincoln was assassinated 
in 1865. Andrew Johnson became President of the United States 
then. The Republican party having control of the Senate elect- 
ed one of their number President of the Senate. Mr. Johnson 
got into h quarrel with his political party. They became mad 
at him, and he became wad at them, and he did many things 
that were distasteful to his party and, as they thought, dan- 
gerous to the country. One of the results of the quarrel was 
articles of impeachment and trial by the Senate of the United 
States. There then Andrew Johnson was being tried by the 
Senate of the United States, composed of the party that he 
did not recognize at the time fully, and which party in the 
event that they put him out of office would have had a rep- 
resentative in the White House in Mr. Wade of Ohio, and I am 
not sure but that he voted in that question himself. How don*t 
you see what a temptation there was to put Mr. Johnson out of 
the White House in order that one of their own number could 
get into the White Rouse, and they could carry through the 
projects that they had in handf How one of the results of 
that has been the passage of the law that takes away the de- 
sire, If any ever had it. But now there Is nothing to be ac- 
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complied for a political party by the death of the opposing 
President and Vice President, because under the law as it now 
stands, if President McKinley should die, and Vice President 
Hobart should die, the President of the Senate would not go 
into the office, but the Secretary of State would become 
President of the United Stat es, the Secretary of the Treasury 
next, I believe the Secretary of War after that. They are 
named in 'he statutes in the order of time that those depart- 
ments were created, and so it is absolutely certain that when 
a political party elects a particular man to the Presidency, 
that party can count on having the offices of the government 
for the whole four years. 

"The President shall, at stated times, receive for his 
services, a compensation, which shall neither be encreased nor 
diminished during the Period for which he shall have been 
elected, and he shall not receive within that period any 
other emolument from the United States, or any of them". 
The President of the United States when he eaters upon his 
office is entitled to receive the salary then fixed by law. 
He can count under this provision upon that amount being paid 
him until the end of his four years, and Congress cannot 
diminish it during that time. It gives him a sense of inde- 
pendence, it is to take away from Congress the power of 
starving th» President into surrendering to thsir will. It 
is to say to the President, stand on your own rights and the 
amount that we agreed to pay you at the start w* will pay you 
until the close. That is a wise provision. The President of 

the United states cannot, however, while he is doing that re- 
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celv. e-oliuient. fr OB atate.. Ih. .tat. of oh io could not 

.-ploy Mr. HcKlnley to r.pr...„t thw In . „.. and pay hia 

for it, although ho could come Into our court and arguo a 

case, if he thought It conalatont with hi. high offlca, .. 

would hear bin, but ho could not rood™ co-panaatlon for It. 

"Before he enter on the Bbc.cution of hi. Offic, h. .hall 

ta.e the following oath or Affixation:- •! do ,ol«nly „„r 

(or «m«, that I win faithfully enact, the offic. of Pr„- 
Ident of t h » „ nlted 8t . t .. t ^ WU1 ^ th> ^^ ^ ^ ^_ 

Uy, pre.erv,, protect ami MnA th# Con , ututlon of ^ 
united State*. ~ » r . t i H «l» , ald t „ „ ^.^ ^ ^ 
South b.r„, the war actually op.n.d. •! haw. upon ., .„ ul 
on o.«h to Protect and d.f.nd th. Bnlfd S ,at... to preMr „ 
the constitution of the united Stat... , cannot ,. mu you 
to destroy th. authority of th. Unit* 8 tat... to tahe po . w 
'ton of it. property. a nd r..i.t lt . lawa wUhout » lrtaMllg 

-y oath. y „ have got ao ^ ^ your toui> ma ^ r ^ 

,po„ ,ine. , beE you t . „ alt .„,, thlnk bef<jre you ^ ^^ t 
*»u that is Ms „.<„ ,„_„„„. ^^ anyw]Mr# ^^ ^ 

anyhody i, defying tha la „ „ ,„. ^^ ^^ ^ ^ 

uent of the United Stat., in conf.mity of cour.. with th. 
statute, of the „ n itod S tata. „y p rooMd .„„ ^ ^ 
of »h. Tir.Usd State, to Mlntaln lt . ^^ ^^ 
assailed. 
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"Section 2. The President shall be Commander in chief 
of the Army and Navy of the United States, and of the Militia 

I of the several States, when called into the actual Service of 

the United States." Commander-in-Chief, we know what that 
is. We do not need any words to define that. He commands 
that amy amd he commands that navy wherever it is. He is 
the military commander. I see nothing in the constitution of 

I the United States that will prevent the President of the 

United States, if we had war, if he chooses to go to the ac- 
tual scene of conflict and take command. There is no defined 
authority,, We have not two Commanders-in-Chief, or three 
Commanders- in-Chief , and whenever military authority is to be 
exercised it is with one man; the authority is with him; 
the responsibility is with him; and whether that navy is 
lying in the harbor of New York, whether it is over on the 
Asiatic coast watching the interests of our country there, or 
whether it is in the waters of the southwest here gathering 
around the hulk of that magnificent vessel recently destroyed, 
i '. is still the navy and he may contmand i t . «»~~~™-««««™~---~- -, 
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Now I do not think that I can better close what I want 
to say to-night than by saying to you that we are now in tines 
when people ought not to lose their heads as some people are 
in Congress and out of Congress. I cannot perform any better 
service to you, I am sure, than to advise you to keep cool, 
and not to pass jud@nen.ts. upon grave questions when you have 
not the facts before you. If there is anything that our pro- 
fession teaches us it is wait until the case it presented be- 
fore you reach a final conclusion. You will understand very 
well to what I allude, the great calamity that has occurred 
in the waters nea*by. It is idle for any man to say that he 
knows how that calamity occurred, and any man belittles his 
nature and lowers himself in the estimation of his fell©w*men 
if he expresses the anxiety that it will turn out that that 
was treachery rather than an accident. Brave, generous men 
do not want to think so badly of their fellow-men. We do not 
want to believe that that was an act of treachery and duplici- 
ty. We hope it win turn out otherwise, and XhnX we ought 
all to have this feeling. If it turns out to be accidental, 
we should rejoice. If it turns out not to be accidental, we 
win not hear any more of Worth, South, Bast, or West in this 
country, but we win only hear of Americans. 
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Lectures on Constitutional Law by Mr. Justice Han an (Cont'd). 



Febru ary _3S ,_ 18?.?' 

We are still engaged in the examination of that part of 
the constitution relating to the executive power of the united 
States, on© of the co-equal, co-ordinate departments of the 
Sov ernment. We closed at the last evening by reference, in a 
general way, to Section 2 of Article 2, which states that 
"The President shall be Commander In Chief of the Army and 
Navy of the Unit** states, and of the Militia of the several 
States, when callad Into the actual sarvice of the United 
States," The only other observation I care to make on that 
subject Is to r«wind yon that, although the general rule is 
that in time of *ar the laws are silent, In time of peace they 
are not silent, that the Coranander In Chief of the Army and 
Navy is subject to the law just as we are, and that whatever 
authority is in him as Commander In Chief of the Army and 
Navy, in time of peace must be exerted by him with reference 
to all th* other parts of the constitution. He cannot be- 
cause he is Co?fttnander in Chief violate any of the rights of 
citizens, nor override the guaranties of the eons ti tut iojfthat 
are provided for the protection of life, liberty and property. 
Ah Comt.nar.6er in Chief of the Army he cannot order an areest 
of a eitisavi any more than one of you may do so. He is sub- 
ordinated to the law, to the civil law. Now, of course, in 

time of war different considerations come in. The eonstitu- 
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tlon says that Congress shall have power to declare war, and 
Congress along can declare war In this country. It means that 
there are rules of war that govern in tine of war. Soae 
things say be done in a time of war and within the Units of 
the operation of an amy that nay not be done in tine of peace. 
It would be an endless discussion if I were to attenpt to go 
over that whole field in all its details, and tell you what 
might or might not be done In time of war. Suffice it to say 
that In a time of peace the amy and the navy, and the Presi- 
dent as Its CoHMander j« chief, are subject to the civil law 
and must proceed according to the civil law in their inter- 
course on the outside of the army and navy with citlsen*. 
The amy and the navy are subject to peculiar rules and regu- 
lations which have been established by Congress. How one of 
the express powers given to Congress is to nake rules for the 
government an I regulation of the land and naval forces. The 
President ,ay not mafce then, but Congress may, and when they 
are made, they are binding aot only upon the amy and navy but 
binding up, n him and upon citizen* where their rights nay be 
involved . 

"He may require the opinion, in writing, of the prin- 
cipal officer in seen of the executive Departments, upon any 
Subject relating to the Buties of their respective Offices,* 
Tf a matter arises before him for consideration relating to 
the f insrces of the country, for instance* somebody nay sug- 
gest o the President --and there are always any number of 
people res^y t, ; make suggestions as to the best node of in- 
proving the conditions of this country upon ths subject of 
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currency- -ha laay suggest a plan. Wall the President can write 
on the back of that paper, and ha may refer it to the Secre- 
tary of the Treasury, isritfc the direction that he give his 
opinion in writing about the practicability and the feasibil- 
ity of that plan, and the Secretary of the Treasury will pro- 
ceed to give his opinion. The President way be asked to do 
this or that In reference to the army ©r the navy. Well he 
would refer one to the Secretary of War and the other to the 
Secretary of the Wavy and ask their opinion. He «ay be 
asked soaathlng that involves a question not of public policy 
but of law. Wen he would refer that to the Attorney General 
with a request that he give his opinion. That provision of 
the constitution was first brought into recognition, If I 
remenbe*- correctly freei isy reading, when the first act was 
passed establishing the bank of the Halted States. Washington 
was President, atut he r«terr»A that act of Congress to the 
heads of Departments, and asked eaoh one of thea his opinion 
about it. He asked it in order that he Might be advised as 
to his duty to approve it or veto it. That was a wary nasor- 
able occasion In the history of the country. All the heads 
of Departments gave their opinions. Hone of thaa ware vary 
long or full except one, and that was by the youngest asm In 
the cabinet of Washington, Alexander Raallton, who was at 
that tla»e only ttboat thirty-fear or thirty-five years of age. 
The question presented to Washington was, Has Congress the 
authority to create a national bank, or a bank of the On i ted 
States? Does the power belong to it under the constitution? 
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Of course it mac important to have it settled upon the right 
ground. Washington was not * lawyer, He was « planter, not 
versed in the principle of constitutional law, except In 
the way that every American was of that day. The question 
was, Did ths constitution authorise itt Nov the tradition is 
that Mr. Hamilton wrote his answer, the sueetion propounded 
to him in one evening, that he sat ap all night— substantial- 
ly all night — coapl at ed it and seat it to the President. Tine 
was important bseauss the hill would haaesM a lav within the 
tan-day limit If it was not approved or sent back, Well it 
was a snrvelone document, that prepared by Mr. Heal 1 ton. it 
covered the whole theory of the const 1 tat ion as ha understood 
It. Bat observe that those opinions are not lav in ths sense 
of the Judgment of a court is lav. They ars given for the 
information and guidance of the President. He has called his 
cabinet around hln. He has triad to seleet aen qualified to 
head these departments. Sows of then would perhaps have 
special knowledge on the special subjects belonging to their 
departments, and therefore ths D— si ■ of the constitution 
said it was wise and propsr that ths President of the United 
States should have the benefit of the views of all the ambers 
of the cabinet, or any one of them that he night ©all for. 
He might conclude to follow ths opinion of the head of ths 
department, but that did not wake It lav. If what was done 
was called in question in a court of lav it would have been 
no answer to say that the President did mis because hs was 
advise.! by the Attorney Sonera! that It night be legally done. 
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There is only one state In the union, I believe, that fins that 
systsm in Its constitution, that is the stats of Massachusetts . 
Their constitution permits either branch of ths legislature, 
if a bill is ponding bofore it, for instance, to bo adopted 
or rejected* and involves a grave question of la*, that body 
is entitled to send that bill to the Supreme Judicial Court 
of Maasachusetts, or rather to the Members of that Court col- 
lectively, and ash their opinion, is this law consistent with 
the constitution of the C ommonweal th of Hsssachuasttst they 
get that opinion, not to control them, but for their guidance. 
Of course the presumption would be that if the Ha u te era of that 
Court before the bill passed said It would bo const national, 
th# probability is that they would adhere to that view whan 
the case arose in court, unless for good reasons their minds 
were changed. I tic not know but what it is a good system. 
How it might be supplemented by another change if it was 
thought wise, end some think It would ho, and that is instead 
of the heads of Departments being confined to giving opinions 
to the President in writing, to allow thorn a seat on the floor 
of the teo Houses, Some vary wise man have said that ought to 
be the arrangement harm, not that the hands of those depart- 
ments being there could vote— by no means- -but thay might be 
there to answer aw est ions, end the answer to tmose amostions 
would give the Representatives a groat deal of Information 
which they could not otherwise obtain previous to the passage 
of the law. They have that system ta magland t o d ay . all 
the Members of Xord Salisbury's Cabinet, t believe, are Mem- 
bers of one of the two Houses of Pari lament. Lord Salisbury 
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himself is a Member of the House of lord*. Vfca X.*mtar af the 
House of Commons is Hr. Balfour Ths usage now i« that ques- 
tions may be propounded to those hsafts of Departments that 
are sitting there, not at one Meeting snd the head of Depart- 
■sat ejected to get up on the spot and give his answer, hut 
they are filed and that gives notice, and the head of foreign 
affairs in that branch of Parliament would knew, for instance, 
when Pari lament maete next week, hers is a question I have got 
to answer. And how such may he answer* Veil he any say to 
the House of Cooeons, m l cannot consistent with the public 
interest answer this question at this time. Correspondence 
is inov? going on between this country and America, for instance, 
at this r!»a about thi? «*mtter. It is not concluded. It 
would rot be wise owl not £o*Gd for the public interests that 
I shoula speak of that public matter, and I must decline to 
answer, • Well, ordinarily that i* excepted, a km true to 
his government >»>ul«i not embarra** the executive of the gov- 
ernment mvt t<w](? rot ask why. low one advantage of these 
questions ig to keep the public informed of whet is going on, 
and there is r, publicity in public affairs up to a certain 
extent that is valuable, to fee recognlaed and valued, and 
there is ei reticence often in public affairs watch It is im- 
portant to observe if we wish to bring things to a proper 

COBClUS J i;!!. 

"*nci he (that is the President I shall have power to grant 

■Reprieves ami Pardons for Offences against the United States, 

except In Cases of Impeachment." Wow observe teat the power 

to grant reprieves and pardons here is only for offences 
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against the United States. 4 man may be oonvieted in the state 
of Conn «»<»t lent, for instance, of larceny, grand or petit, or 
murder, or burglary, an off ansa against the law* of that state. 
The Unifcsd stats© has nothing earthly to do with that case 
or with that offense, and a pardon by the President of the 
United states against an offense committed against the state 
cf Conn set lent wowid not be worth any more than a pardon by 
one of iron. It relates only to offenses against the United 
States. ¥ell what is a reprieve? Why, it is a document that 
delays thf execution of the sentence. A man »ey be condemned 
in the Indian Territory, or some other territory of the United 
States , or here in the District of Columbia, to be hung on a 
given day in the future. How the President nay, for reasons 
satisfactory to himself, postpone the execution of that sent- 
ence for ninety days. There may be reasons for it* ' He may 
doubt, upon looking into the oase y whether this man ought to 
be hujij;. He has not had time to leek into the ease; there is 
something that he wants to find out that ia not developed in 
the record, and he does not want an innocent wan hung. He 
wants to be sure that he is in the right if this man ia hang. 
And, therefore , he says I delay this execution for sixty days 
until I look further into the case. 80 in the oas* of the 
payment of «. fin* which may be due. Be may postpone the pay* 
men*, by a reprieve, what ia a pardon* It ia a document that 
wipe* o-.it the offense si together. A man ewmvicted of murder 
in thir. District may be pardoned by the President of the 
United States, and when that pardon ia presented It dischargee 

that man from prison or from arrest and he goes free. It 
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wipes out that offanee. when amy ht pardcnt low let is* sup- 
pose a nan to-day commits what la supposed to be the crime of 
murder here on the streets in the city of Washington. Perhaps 
it is murder according to technical law. The grand jury has 
not met though and no indictment has bean found. Can the 
President pardon that man the day after this offense is 
alleged to have been coianltted? tmm. Be does not pardon a 
man from a trial, from an Indictment, from a Judgment of a 
Jury or court. Be has a right to pardon the offense, and if 
the off ens # exists, that it exists whether the man has been 
indicted or not, and the President may pardon the offense, and 
that win prevent the man from being indicted, or if he Is 
indicted for that offense why he has nothing to do except to 
plead that pardon. Here is a pardon which wlpaa oat that 
offense, and therefore yon cannot proceed against me with this 
indictment. How, of coarse, that Is rarely done, because 
every man will *aa In a moment that when a grand Jury has In- 
dicted a 3jan the President ought net to interfere. If the 
grand Jury has tot Indicted the man, the President ought to 
wait tint ii the grand Jury nets, and if th#y indict the ana, 
wait and see if he is guilty. If he is gwilty there la no 
need to interfere. . If he la convicted, that p rove s that the 
President ought not to have Int erfe re d before any trial. Bat 
ther* msy he cases, though they would ba extreme ansa, that 
vcu3d justify the President to Interfere before indictment 
and trial avA pardon an offense against the United Stat aa. 
So~ soinetiisss a question has arisen- -it has not been decided 

I think In the Supreme Court of the thai ted States, It has been 
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decided on some of the clreuttft~~as to whsther a man could be 
pardoned on condition. Well It has sometimes boon done. For 
Instance, if a man were convicted of an offense here In this 
District, the President might Issue a pardon conditioned that 
that nan should leave the United States In thirty days and 
never return to it, and if he did rattirn he would be subject 
to arrest and prosecution. Sow som courts have held that the 
President may annex a condition of that sort to his pardon. 
I need no* disease whether that Is sound or not. It is cer- 
tain that the constitution does not in words say that that 
cannot be dons. There is no owaliflcation made to the power 
to pardon, therefore, it may be fairly stated that there is 
no objection lr, the constitution to ft pardon on a condition 
of that sort. 

•He (the Presidents shall have Power, by and with the 
advice and Consent of the Senate, to Bake Treat 1m, provided 
two thirds of the Senators present concur.* It was a matter 
of great deliberation, the subject of fruawent discussion ir 
the convention as to where that power should be lodged to 
make treaties. *h© should be allowed t« make treaties* It 
was the visw of soia* that the power should be vested in a 
triple-headed body. Well the answer to that was. If the power 
to wake a treaty was given to a body oawpeaat at three per- 
sons, for instance, and it needed tha eemewrremee of all three 
to make the treaty, a treaty wwwld nawar be made. At last 
they fell upon this plan to give tha President, with the con- 
sent of the Senate, the power to make treaties. How let me 



suppose that the Senate and House of Representatives should by 



a Joint resolution nnaniisoualy declare tint the following 
tr^ty tflttm out shall b« made between this eauntry and 
fcigland, and let me suppose that that joint resolution was 
approved by all the Justices of the Supreme Court of the 
United States, and in this way obtaining the concurrence of 
the legislative and Judicial branches of the Government, 
would that be a treaty, would that amount to the paper upon 
which it was written? Hn, simply heeau.. thm j^^ Qf tfc0 
Supreme Court of the United states are not allowed by this 
constitute* to participate in the making of tmtl.., nor 
is the House of Representatives Invested with aathorlty to 
make a treat;. Nobody is invested with authority to make a 
treaty *«*pt >*, Prenldent of the United States, and not he 
alone; h * ^ ? s the treaty, bat he can only *ake It in the 
sense of the constitution with the advice and consent, of the 
Senate. The Sonata may resolve every day in the year in favor 
of a particular document as a treaty, bat unless the Presi- 
dent of the Onit*j st«t« aesent to It, It eannot be a treaty. 
All the Judicial rower i n this country combined could not 
compel the President *o *mm* to that treaty sid. by the 
Senate. He must ir.lti.ta all movements for a treaty, and 
until he does, until fee agrees to a treaty with a for#lga 
govern.,,.* rothira «„ be done in that way, and who* ha does 
it through his agent, whoever It my be, It any be the Secre- 
tary of state or somebody else, that treaty meet then go to 
the senate nr* t h » n lt reeuire. two-third, of the Senators 
present to -joneur. Therefore, if when they eem* to vote in 

the Senate Pn the Hawaiian Treat*, if some Senator has not 

-10- 



umda up hit mind how he ought to veto, or waste to wots, whs 
ho can get siek and remain at horn, or ha can be absent If 
he chooses, then It la two-thirds of the Senators present. 
If they concur, then It he comes a treaty, and all that remains 
is to exchange ratification of that treaty between the two 
governments. Now there is one question right along there 
to which I ought to call your attention. It may aeea to you 
a little amammlons that aueh la the fact. I have often read 
to you thft clause of the conatitution to the effect that the 
constitution* and the lawe of the United States which ahall 
be made in pursuance thereof, that ia all nrtid enactments, 
and all treaties taade, or which ahall be aade under the 
authority of t.„« United Statee, ahall be the supreme law of 
the land. How when the President makes a treaty and the 
Senate by the requisite vote concur that treaty la the su- 
preme law of this land as long as It la In force. of that 
treaty ew» port in this country must take notice whether it 
is pleaded or not. T*«% Judges are Judicially informed of 
that faet, and they will enforce that treaty as the supreme 
law of the lasd. Yet it ie aattled. and there Sa mo author- 
ity to the contrary, that a treaty may be repealed by am act 
of Congress, that is, whan by an act subaesmemt to the making 
of the treaty in which both Houses concmr. mad la which the 
President concurs, abrogating a treaty between this eomntry 
and another country, that act supersedes the treaty, end that 
is because Congress and the President together emmatitmte the 
machinery **«<.*, makes law, and wham the people of the United 
States, spiking through Its legialatlee branches in the mode 



preeeribed by the constitution. My that thia treaty wad a by 
the President and Senate alone aboil no longer Ha the lav of 
the land,, that la the end of ft. Ve hove no aeeret treat lea 
with any country. It la sometlmee aald there la a aeeret 
treaty of alliance between two nation*. Perhopa there la. 
It has often been said In the history of diplomacy that two 
nations would have a aeeret understanding between themselves 
about a particular subject, a particular point. Hah of them 
knows what that la, but the other nations dealing with them 
do not. Well now there la no sueh thing la thia country. 
Ton cannot conceive of the Idea of law in thia country that 
Is to bind everybody, of which eve rybod y anat take notice, 
that is not open on the statute books, and there la no sueh 
thing possible under our constitution for the President and 
Senate of the United states to have a aeeret understanding 
with any government without Its being known to the people of 
the United Itates. Can the United States government protect 
elttsene of all other nations directly* fhe United States 
would have no more authority that the Cser of Saeela to pro- 
tect the eit leans of other nations, the obligation, or rather 
the right to be protected In life, liberty and property be- 
longs primarily to the states In which we live, ■vary non 
vast look to that. A siob might spring op to too 61 ty of law 
Orleans, en organised mob, and destroy the livoo of every 
foreign born man in the City of Mew Orleans la one blow, but 
the government of the Onlted States boa nothing to do with that. 
It cannot &#n$ a soldier there for that purpose to protect it 

or to prevent it. The duty is upon Louisiana to give that 

-12- 



protection to life, liberty and property that belongs to human 
brings that are there, and there Is no greater misconception 
abroad than le abroad vith some than that which would suggest 
the Idea thet it belongs to the government of the United 
States to right all the wrongs to humanity in the country. 
These things belong to the states primarily. How let me make 
on© exception to that. The 14th amendment to the constitu- 
tion of the United States says that "Bo State shall make or 
enforce any law which shall abridge the privileges or immu- 
nities of cltissns of the United States; nor shall any State 
deprivg nny person of life, liberty, or property, without 
due praams of law; nor deny to any person within its Juris- 
diction the equal protection of the laws.* If Louisiana 
should pass any laws by which tt would deny to men in that 
state the equal protection of the law, thus denying to one 
class those rights which they give to another, or deprive any 
person, foreign or native, of his right to life, liberty er 
property without due process of lav, and that ease should gat 
into the courts of the United States, tat eeeart a of the United 
States would strike out that lav. The United States said a 
given amount of money aa an act of grace ta the Italian gov- 
ernment for the Uvea of its eltiseoa amrdered ia Sew Orleans. 
It paid the money merely aa a matter of grace and to maintain 
the friendly relatione existing between the too ae eero me a ts. 
The primary duty of every state la tale anion ia to give pro- 
tection to life, liberty and propert y to all witaia its 
bounds, and psople are not to oappooo that asa na s s a wrong 



done here or there that therefore he la to tana hie face to 
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the city of Washington and appeal to the amtharltiss to 
within the limits of that state and exert an authority which 
they have no right to exert, and If It wore not that war «• 
would not have the government wo haws. The United states Is 
ahsolntely Incompetent to take eare of the Minor details that 
amy occur in the life of every nan In It, and the safety de- 
pends upon each local government attending to It In the way 
they ought to, and to keep their hands off and only Interfere 
when the stntes by some low or organised action do something 
that le violative of the rights that belong to man under the 
constitution of the United states. 

Under what authority did President Cleveland call out the 
troops to suppress the Chicago strlket Suits ware brought 
In the courts of the Unites States to enjoin certain man there 
from Interfering with the progress of the malls of the United 
States, and with the progress of Interstate commerce which 
Congress has got power to regulate, and the process of In- 
junction was Issued, an Injunction from n court of the United 
States. Now is It possible that if the authority of the 
United States thus being executed, thus being manifested by an 
order from a court of the United States, la It possible that 
there is not any power in the executive off laaa of the United 
Ststes to go to tho side af the marshal «f the malted States 
and see ho the enforcement of the ■riarn af the matted 
States? i •appose that was the mm He had taken an oath 
to execute the laws of the Salted States, aad the axtstemee 
of these courts and their orders vara a part af the laws of 
the United States, how I am not talking about the policy of 
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that litigation. I care nothing about that, nor about the 

Justice or injustice of strlkoa. I do not atop to consider, 

what 
for I do not know* the facts vara, whether or not tha strikara 

against tha railroads or Pal man Palace Car Company had Jaot 
grounds for it or not, but I do undortaka to aay that if the 
regular and peaceable and orderly transmission of the nails . 
of the United States from one part of this country to the other 
in the regular, peaceable and orderly conduct of commerce 
among the states of thia union can be interrupted by any 
organised band of men for its purpose, and if there is no 
power anywhere in the authorities of tha United States to 
protect these federal rights, why the sooner va amend the 
conatitutlon and give that power the better. In the Hew 
Orleans ease, If the Louisiana government had declared 
themselves incompetent to deal with the matter , could the 
United States then take hold under the 14th amendment? Not 
under the 14th amendment, but there la power in the United 
States when called upon by the state in regular fori to sup- 
press insurrection. You present a warp difficult question, 
one not so easily answered. Suppose a state is incompetent 
to suppress a disorder of that aort, and there is a governor 
of that state that is not worth the powder that would blow 
him up, ho sits idly by and does nothing, tha laglslatnre of 
the state is preparing for tha next presidential c am paign and 
it does nothing, and hare la a mob that has got possession of 
the state and paralysing all tha iodastry of tha state, bat 
act interfering with anything af a federal character at all, 



do not stop the malls, do not Interfere with 
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irce, is not' 



violating any federal law at all, but has simply paralysed 
that state, let me ask, what is to be dome there? Wall I 
do not know any other answer to give than to say that the 
country has got to stand still and ase that people work oat 
their own salvation. If they oan stand the condition of 
things of that sort, the people of the other states oan afford 
to stand it a while at any rate. I know of bnt one provision 
of the constitution to aeet a ease of that sort, and that is 
one that has never been interpreted. I hope there will never 
be any occasion to interpret it. It is the last seat ion of 
article 4. "The United States shall guarantee to every 
Stata in this Union a Republican Pom of Government, and 
shall protect each of then against Invasion; and on Applica- 
tion of the Legislature, or of the tsecutive (when the Legis- 
lature cannot be convened) against domestic Violence. " How 
if a Governor of the state calls on the President of the United 
States, saying that there is domestic violence hers that is 
paralyzing all the arms of authority in the state, I cannot 
do anything about it, I have not the power to do it, the 
militia are on the other side, and I can dm nothing, toon 
the United states, if Congress has passed an act on the sub- 
ject that covers it, could interfere, and so if the legisla- 
ture* of the state acknowledged its incompetency, and said that 
the state was at the mercy of a mob and could do nothing, then 
the President could interfere if Congress passed an act on 
the subject i but no act has been passed on too subject in 
orri£<* to guarantee a Republican form of government. We have 
never yet determined as to what is a Republican form of gov- 
ernment. -16- 



•And he (the President) shall nominate, ana by and vita 
the advice and consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the Supreme 
Court, and all other Officers of the United States, Those 
Appointments are not herein otherwise provided for, and which 
shall be established by law." All that power belongs to the 
President, Gould we add a given number of Judges of the 
Supreme Court of the United states, as somvwaat to do? Some 
think we have got too many now, and soma want more, but can 
Congress increase the court to fifteen and say who shall be 
those Judges in order to bring about a particular deelsiont 
Ho, because the constitution says they shall be appolated by 
the President. Congress cannot create an ambassador, and say 
who shall fill it. The President has the appointment of all 
officers of the United States, with the single exception that 
he may invest the appointment of inferior officers In the 
heads of departments. A great many in the Treasury Department 
are not confirmed by the Senate at all. A great many are ap- 
pointed by heads of Departments, and their names are not sent 
to the Senate at all. 

It is said in the aection below "Ha (the President) 
shall receive Ambassadors and other public Ministers." Ihat 
do we mean by the President receiving Am b ass ad ors? Tom very 
often see in the papers that Mr. so and so, with am «B»ro- 
nouneeable name, has arrived here aa the Minister from a 
certain country in South Amerioa, Africa, or Asia, and he has 
stopped at The Arlington or The Shereham. law wa know to a 
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.oral certainty that this 1. so. W. know that ha ha. bee* 
•ant here to represent his country, and we coal* be certain 
of it if we asked to See hi- and read his emission, if we 
coald *ead It. But he Might be here with a commission free, 
ftueen Victoria of England, or emperor Willis* of <*ermaay 
at The Arlington or at The Shoreham. He might have all his 
retinue about him; put on all the style he cheosee to put on 
peculiar to his country, but he is not here ap to that meat 
as the official representative of his country. He has got to 
be recognised by the President of the Baited States; he has 
got to be received by the President of the Baited States. 
We see that account in the paper of a particular gentleman 
accompanied to the White House by the Secretary of State, 
and presented to the President; he presents his commlesion, 
and makes a speech, often not a word of it that the Presi- 
dent can understand, but the President responds to it in a 
written address, not a word of which the foreign nan under- 
stands. That being done the Ambassador is received. This 
country then puts its seal upon him as the official represen- 
tative of his country, and this official every citiaea of the 
Unita.4 States, and every officer of the United States is bemad 
to kno* that that man represents his country, so that tittle 
ceremony that you see described in the paper of receiving has 
some legal significance attached to it; bat oat of those few 
words has eoaie,in recent days,** a contravaraw of very S^cat 
significance not yet determined; I mean officially. Wo case 
has e^«r come into a court ef Justice that gave the courts an 
opportunity to speak upon the subject. There are some gentle- 
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■on who assert, «• ~1»** — *••• »■*■*•* ^ men, who assert 
that It belongs to the Preaiaaat alow to dotewins whether 
we .hall hare ambassador, fro. this country to another, or 
whether an a-baaeador shall be received by him for a partic- 
ular country. The whole Christian World was recently 
.tirrcd to the very foundations by the cruelties practiced in 
Armenia by the Turkish Government towards the Christians there. 
There was hardly a man in this country from one end of it to 
the other *hose indignation was not aroused, and so of the 
people of England. Well this Republic is not in such a con- 
dition under its constitution where it can interfere way off 
yonder wi«i «att,r* of that sort. All *e can do is to cry 
aloud through «-*r •■ rt ^ ii0 v^** 8 - trough oar Illative 
ftamu-taent* by resold '--•.«. tfiroagh our PreBldent by procla- 

... *.-. ,,.., ..* r^ civilised World to the 

mat-ion; « f ^ ' ? " -•'—"■ • -*-- 

,*- & . .... .,,..„ w :-«*'tfras8 of the United States 

atrocities. - r --? jw ---. .•--■-* -- --&* 

w .,,, „ .„ - .4 ., *. < ,■ - . ^ ifffsfit, that the government 
should pa>i- f* ^s'-'- '■'■■ ...... .^ ? » 

of Turfed »a* ** ...♦.ls«i ^i It *as a government that ought 
not to b- r^-i.^ii U o.ivtllsed nations anywhere, and that 
we woul^ «■> h<^ .---, -aspect to that government as would he 
Implied in havine: * aini.t.r from it located here in the 
national capital, and that the law-making power of the Waited 
States cuts off all diplomatic intercourse with each a bar- 
barous and uncivilised country a. that, and eappoaa that Joint 
resolution should become a law. Utrcre are gentlemen who 
assert, and they have —arte. t% a. the floor of <k**raaa, 
and from the State Departmaat, have asserted that the Pres- 
ident of the Chits* State, in aafiane. of a public poliey of 



« who aasort, Mi vmimo* »•» too* patriotic men, who aswt 
tint It belongs to ths Pro«l#s«* aaoms to dctemina **otber 
wo .toll have .jftasssdor. fw-tM* ~**try to another, or 
whether an ambassador shall bo roeeived by him for a partic- 
ular country. The whole Christian World was recently 
stirred to the very foundations by the cruelties practiced in 
Ar^nia by the Turkish Government towards the Christians there. 
There was hardly a man in this country from one end of it to 
the other whose indignation was not aroused, and so of tho 
people of England. Well this Republic is not in such a con- 
dition under its constitution where it can interfere way off 
yonder with Mttor* of that sort. All *e can do is to cry 
aloud through our -jmblio prints, taroU € h our legislative 
dopartaients by i-eoolati^-.*, through our President by procla- 



.f,, t; , ? ,,; ^ha civilised World to tho 



■at ion, 

atrocities ftow sar.r-oi* ta* ingress of the united States 
should p»*e * --tat^* - ^?-e effect, that the government 
of Turfed wo* a* ,^i*Ki that it *?as a govomment that ought 
TO t to be r*spooti-. *■$ ^vllUod nations aaywhoro, and that 
we woul^ <io* ,=hofe *a-^. aspect to that government as would bo 
implied in having a Minister from it locate* hor. in tho 
national capital, ssd that the lawmaking powor of tho ©mite* 
States cuts off all diplomatic lntoroomrwo with such a bar- 
barous and uncivilised country as tfcm*. sad suppose that jodat 
resolution should become a law. tfcmro are gentlemen 
wort, an* they havo a^rted it o. the floor of Coos 
and from the State Bopmrtsmmt, havo asserted that tho 

iaeat of the Suits* States In defiance of a public polUy of 
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that sort, if Mr. IB, eosnUssieaed here frost the government 
of funny, after he presents his credentials, that it was In 
the power of the President of the United states to receive 
him as such against the declared win of the Congress of the 
United States. Well I don't believe in any such nonsense as 
that. I don't believe that we have got in this country an 
executive officer who can by his fiat declare what are to be 
the public relations between this country and any other gov- 
ernment on the face of the earth. So long as this country 
does not in the usuar. fora declare against such relations, I 
***** **«* , te President way racai*e j Bf and when the country 
through the legislative 4*pcrte»at Has said we will have no 
diplomat:, relate vi v, ,, ^-jc^ar country, it does not 
belong to the Preset of the UnLtsd States to upset that. 
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Lectures on Constitutional Law by Mr. Justice Harlan (Cont'd) 



March 5, 1898. 



There are a few concluding observations I wish to sake 
about the second article of the constitution. That article, 
as you win remember, relates to the executive power of the 
United States, which is vested in the President of the United 
States. »He (that is the President) shall from tlae to time 
give to the Congress information of the state of the Union, 
and r*e<»w«nd to their consideration such Measures as he shall 
judge necessary and expedient." m the early history of the 
Government that was done in part by the President of the 
United States visiting the Capitol and occupying the plaee for 
the tin* being of the President of the Senate, and expressing 
from his position there orally such views as he had about 
public auctions, and making such reeomucndat Ions as he saw 
Proper. You win find from a reading of the history of that 
time that President Washington delivered hi. first annual 
■•••age i„ pm <m in the Senate of the United states. That 
custom has i.f t «., and now the President communicate, by 
message.. The language of the constitution is -He s^Ol from 
time to time glve to the Cengraa. information of the state of 
the Union.- it i. peremptory, mandatory that he shall do It. 
If he fails to do so, or decline, to do so, there is «o .ode 
of compelling him, but there is no difficulty m th— latter 
days in th. execution of that article of the constitution. 
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The President is always «la4 of an opportunity to sosnatnlcate 
his Tiara to Congress. He doss so sometimes at very groat 
length and as recognises such measures as hs dstms necessary 
and sxpsdient. They are rscommendatlons only. Thsy are not 
bound to aeespt his rsoosnondatlons. Congress can do aa it 
plaaaas about it. If any Member of Congress thinks that the 
only way he sua keep control of patronage of his district 
will bs to fall la with the recoaweadations of the President, 
why he can do so, nothing to prevent him, and perhaps some 
do so,- I don't know. 

Then »He may on a*t«-«o»*4±n«ry occasions convene both 
Houses of Congress or either of them." If Congress is not in 
session and some extraordinary emergen*? «-!••* m our ni.» wry 
which cannot bs met exoept by legislation on the part of Con- 
gress, the President by special proclamation convenes ths 
two Rouses. You probably win want to understand what ths 
words -or either of them* mean. Can he convene one House of 
Congress and not another? Yes. At ths closs of every pres- 
idential term, or immediately after the cloee ef it, ths in- 
coming Prssidsnt sails an extraordinary session of the Senate 
of the United States. That is to ths snd that his appoint- 
ments may be confirmed. The House has nothing to do with 
confirming ths appointmsnts of ths Prssidsnt. Of course the 
incoming President wants his own cab lost. He does mot want 
the cabinet of his predecessor, even if he is of the same 
political party, and he wants his nominations for cabinet 
positions confirmsd. Then perhaps the incoming admlnlatra- 

tion wants a change in ths principal officers of ths Covsra- 
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■ant, and in our Ambassadors and Ministers abroad. la eoa- 
nsetion with that the presence of the Senate only is necessary 
dad not the Bouse. 

Then "in caae of disagreement between them, with respeet 
to tas tlae of adjournment, ho any adjourn than to such time 
aa ho shall think proper." The Senate wants to adjourn to 
one period, tho Bouse says "lib, we want agree to that. W« 
propose to adjourn to another day." Well the Senate won't 

agree to that and here Is a hung Jury, to use a popular asm 
phrase* mm *~* ***** «** ***** eemmtiy and the aoney of the 
tt««M»*>7 i» «*« *o be wasted In fruitless endeavor of these 
two Hoaoes to agree as to the time to which they shall adjourn , 
Mow in that state of caa« the President amy interfere sad say 
"I adjourn you both to a certain day la the future." That is 



"He shall receive Ambassadors and other public Ministers? 
I have already explained to you the ceremony of receiving 
Ambassadors at the white House. 

Bow comes a clause of the constitution of greater im- 
portance than any of those that I have Just read. "He shall 
take care that the laws be faithfully executed." If you will 
turn back to the former part of the constitution, you will 
see that the President solemnly swears among other things, 
that he will preserve, protect and defend the const i tat ion of 
the United Statee. gore the constitution adds the farther 
idea, which is really Involved in his oath, that he shall 
take care that the laws of the United States are faithfully 
executed. Take care how? According to his arbitrary will, to 



do whatever la his Jndgaiat «y be rutisssarr to that 
bMa,t ^•n »• *• «oeating the laws of tho Halted states ho 
■out viiriUal there are oertain thlags he « ttNMt do. There 
are other provisions of the conetltutloa involving the safety 
of life, liberty and property vale* ha oaaaet la executing 
the laws forget or overlook or override. Bo smst take Into 
▼low tho whole eonstltatton of ths United States, bat tabs 
oaro that tbo laws, that the statates passed i n parsaaaee of 
tho ooaatltatloa of tho United states shall bo wee cu ted. 
«hat la a rory general Phrase. t% mm i.** e~-*~* par***,*, 
beoaaao tho fraaer* of the ooaatltatloa ooald not foresee ex- 
aetly In what way tho laws sight bo obstreoted la their exeeu- 
tlon, bat stated generally, take oaro that tho laws mtm faith- 
felly exeoated. That provision of the ooaatltatloa had an 
Illustration in port in a very eelohrated ease In the Saprone 
Court of the Onited states. Several years ago, I forgot tho 
■*■»•* of years, inside of eight or nine yeare, oao of tho 
Juetieee of the Sapreae Court of the United Statee went to his 
eirealt. Yoa win understand that the United States is di- 
vided lato nine Judicial elreuits, and to eaoh eirealt la 
assigned a Judge of the Sapreae Court of the United States. 
This Sapreae Ooart Just lee went out to his eirealt la tho 
state of California.,- i allude to Mr. Justice Field— want eat 
there to hold his court, to dleeharge his duties aa a eirealt 
Justice. He had before that rendered federal dee is ions la 
that eirealt and they had aroused the animosity of two people* 
Judge Terry end his wife, foraarly a Mr.. Bill, -eases In which 
they were concerned which Involved large aaoaate of property 



-4- 



Judge Field, holding the Circuit Court ia tfc« state of Cal- 
ifornia had rendered certain decisions that vara www dis- 
taetefui to thaa. They apaet their plana to gat poaaaaaion 
of the aetata of a gentlaaaa la California, Remaning Saapran- 
else©, and holding conrt there for a dap or too, he than 
started to hold his eoart in the lower part of that district, 
San Diego, I believe, or Los Angeles. Before he went on this 
last Journey, the Attorney General of the Baited states—the 
Department of Just lee—was informed that it was the purpose of 
Colonel Terry to take cae lire or Judge Pi eld if he got a 
ehaaee beoaaae of decisions he had rendered, and that Judge 
Field's life as he went through his circuit there in the dis- 
charge of hla datioa as a Juatioe of the Supremo Court of the 
United States was constantly imperilled from these people. 
The Attorney Oeneral instantly ordered the Marshal of the 
United States of the District of California to see to it that 
Judge Field was not molested or interfered with, and whan he 
went on this trip to lower California to hold court there he 
was accompanied by a Deputy marshal. He got through his wot* 
there and wae on hi a way back to San Praneieee to reeume his 
duties there. A certain atation on the may was reached, and 
he got out with tain Deputy Marshal and went into the railroad 
station to get his breakfast, and they were sitting at the 
table together, the Judge and the Deputy Marshal. Well while 
they were sitting there, Colonel Terry, a man of large physic- 
al proportions and undoubted courage— at leaat he had the rep- 
utation of that— approached Judge Field from the rear an d, with 



a wave of the hand, slapped his Jaw. The venerable Judge turned. 
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It la sapposed that tha- parposo af Terry aaa to provoke Jadge 
Field to resent that and than kill hia. Wall It so happened 
that thla Deputy Marshal. who aaa wary aalefc aad aetive, aaw 
thia blear given to Jadge Flaw, Instantly ha arose and 
Tarry. "I an a Depaty Marshal of tha United States, air.* 
Something that Tarry did indicated that ha didn't eara far 
that; ha was going to hart thia Jadge. and thla Dayaty 
•hal f irad hia pistol and It vast to lta daatlnatlaa. Thia 
Slant dropped aad dlad lnataatly. T— ilataly ha an* lndleted 
la tha state court, thia Deputy Marshsl, far aurder, aad It 
hapyanad to ha a state eoart in a eonaty share tha lafluanea 
of thta dead awn aaa sappoasd to ba overshadowed. Me aaad 
oat a writ af habeas corpss ia tha fataral eoart based ayoa 
tha groaad- *1 have dlaehargef ay daty as a Dayaty Marahal of 
tha tail ted States. I have doaa nothing hat to protect thla 
Judge is the discharge of hia daty aa a Judge of the eoart of 
tha United 8tates t aad I deay tha right of thla atate eoart 
to try aia for saunter." Vail ha wee hroaght aadar tha writ af 
jtajfjajaiato tha federal eoart at aaa Franeises, aad 



dlaaharged haaaaae ha had aatad la tha exoeetioo af hia lawfal 

duty ae ao offieer af tha United States. Af teraarde tha eaao 

ssate to the Saprane Ooart of tha Halted Statee, aad that Jadg 

■eat aaa afflraed, la part ayoa tha groaad that tha Pros id eat 

af the United States, speaking throagh the Attorney a e nera l, 

had ordered thie Marshal to protest that Judge la tha discharge 

of his daty, and that aaa la easoatloa af tha laws af the 

United Statee, and those lava of tha United Statee were tha 

supreme lav of the land* and therefore that Marshal was slaply 
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in the lla* «f his duty. Bow If yea seat to read that ease 
•»< take a minute of It, It la eae of eeaaiderahle Interest, 
I win give yoa a ref •ranee to It. fho oaa* la entitled In re 
Beagle, 198 united Statee, sage 1, opinion hy Mr. Jaetie* 
Miliar. X aay repeat bar* what I have stated to yea often, 
that yea will derive groat profit in anderstaadlng tha ooa- 
•tltatloa af the United States In the study of groat eaaee, 
aad If yoa study that eaao yoa will then andtrataad aa yoa 
have not understood hefore tha fall seope of thla eeeetlta- 
tloaal retirement that tha President of tha Unit** Statee 
•hall take aara that tha lava ho faithfully exeeate*. 

■Section 4. fho President, v*iee President aad all civil 
off loors af tha Hal tad Statoa, shall ha removed frasi off loo 
oa iameaehment for, and conviction of, Treason,* Bribery, or 
other high Crimea and Misdemeanors." It is the glory of oar 
syatem of tevarnment that there la aa aaa, no net tor what 
offloo ho holds, who is above our law, aad that cannot ha af- 
rimed of any other aov rn mi n t that exists oa the earth, no 
matter what the King or the Queen of aagland amy do, they 
oaaaot he laeeaehed. The Joint vote of the Bease of Lords 

•ad tha Beaee of Ooa ai together eoald aot raaowa Victoria 

from her offloo. It i« aalae traa that If the Beaee af Oem- 
Boas and the Roaao of Lords ware aaltod la deolarlag that aaa 
should no longer he recognise* aa %neea, people woald he apt 
to follow them, hat it woald not he done inside of tha law. 
That woald be a eivil revolntloe, hat to oar oomatry, witheat 
revolution, without distorting the eoaroe af the 
people of this country, 



throagh this oonstitatiom. 




lav their hands upon ovary official tn thi* eeawtry , or 
any on* of than, from th* Praaident down, *ad ••» tfcat If ye* 
ere tried. If you *r* l^iMkti by the nonet* **■ «•»• •* 
**aro*eBtatlve* in the required node, fM •nail g*t out of 
this offloo. That applies to tfco Freeldeat, to the Cfci«f 
Justice of the United states, an* an the Boaters of tfcat 
Ooart, and to ovary civil off total of the Bait oft 8tat«* 9 
ovary one of tfce», or any oao of then oaa bo fat oat of of- 
floo for the eoMBloftion of high crises aad sjlediajinnirs. 

Bow taat brings no to tao eonaldcratioa of the third 
artielo of the eonatltwtien, ia ooao respect* the anot im- 
portant of all. It ralatoa to tao Judicial pewor of tfco 
United States. What do we nana by tfco Judicial power of tfco 
United States* It to tfco power to detensine dispute* ia an 
appointed node, in regulnr form, accord lag to tfco established 
aodo*. Hot all Judicial power ishtafc i* her* roforrod to, bat 
tfco Judicial power of tho United Statoo. That doe* aot 
aafcraoo all the Judicial power enerei*ed in this e own try. The 
largest part of the Judicial power onorelood in tfci* country 
ia by tfco atatoo, not by tho gov ernm e n t of tho United State*, 
the atatoa dealing with questions under their own Judicial 
orgaalnation and with ewestions that do aot concern the S nAto d 

'33** 

States, Thie constitution, dealing only with tfco goviii-anint 
of the United State*, Its power* , it* fuaotieao, and tfco 
rights that arise under the const itatioa of the totted State*, 
distributes the Judicial power of tfco United State* alone. 
Veil now by vnem ia that to bo enercisedt Tat* 
any* I t shall be vested, net say bo mooted, ia one 
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Court, and such iaferlor ©aarta as tlte Congress isy fron tiase 
to tiae ordain aetf itfaliiA. Cam the Coacraaa ef the Unite* 
Statee abolish the flmpr«M Coart of t he Vat tea States? Why 
If they trie* it we would dealare that 1ft to be aneonati- 
tut tonal, and wo weald so dealare It, not fe^aause w« had th« 
power to aaelara It slaaly* w»t kaeause tha constitution says 
thar* shall ba ana Supreme Court. That is the only thing in 
our organisation that Congress cannot get rid of , fha sari?- 
tares, I believe, say— these young gentleman Iter® that rani 
th»±r bible ovary morning will corraat a# tr I «» •wrong—the* 
tha poor ye have always with you, sad ao yon Save tha Supreme 
Court of tha United States always with you* It cannot ba 
abolished. How ©bserv# that this Judicial power shall be 
wanted ia ©me Supreme Court f not two Supreme Courts, but em» t 
aati aana geBtlenen 9 whose statesmanship and wisdom aad grant 
lapid knowledge everybody respects, have aaggaatad that tha 
Sanreae Court of the United States ought to be increased, 
aight ba increased to fifteen, end then let the court sit in 
have two Supreme Courts. Won there may be 
ta doabt to eonstitutionality of a law of that 
if yea have two Snprema Courts, That Congress nay in- 
tha aanrwse Court to fifteen nobody ean doubt, but 
it ia tha fiftaea that uwet together constitute one court. 
¥oa eannot wake two naprenc Conrts aat ®f it. sna will not 
swaaeat ae of lauding or amialag a aaart ta wliefe j ampiNim, ta 
belong wham I say tlttnt that eanrtj, wr rathar the cuiwanAiiiitSaiit 
of that court, and tha pattiag It lata tha eenautatiea af tha 
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United States, is to-day th* «wm«iwiiat of •fatei.em tit 
and all over th* World. fhey do mot andeinttiaMl it, I have 
talked vita Judges of groat diet lunation in »n#:iUi*d, and aon 
in ptiblie life there, bat they have aald to me la a personal 
conversation "I wish «o had la oar eematry a court ilko that,* 
Ho wan mot eoapllaMatlaB the personnel of that eomrt at any 
aartlonlar time* bat *a waa referring to the fact that it mta 
• vital part of the aamviaaa ayatmn of govoraataat, tint tlmre 
vma a trlbaaal im**dded in that system that bad tao power to 
declare ahat ib* *«* •' tbia land wm, not to make it, bat to 
declare what ** »»»* **& *b** **■ judgment coal* bo omforood 
over every Soot of American soil. "Way* says oao of tho groat 
ehglieh **dgee t© me "Parliament here earn do anything.* an 
on® of their loading men, still alive, baa aald in hia b«s* 
en the aaoriean Commonweal th--i allude to Mr. Brlee, iwmd ha is 
cbo ©aly aagliabaan in the last five haadrod yearn that baa 
exhibited the slightest capacity to aad«rsta«t«» oar fom of 
•evermment here or know anything aboat it. £(« saya there 
taat tao British Pariianoat can do anything in tho World am- 
earn* tarn a aon into a woman or a woman into a ana, and so it 
ean, spooking fr©« s» standpoint of law, and this Judge safe 
there ia no shook anon parliament. I thomght I sow in hia 
words, and fro. other oi reams dances, that thoro was something 
in hia mind that he did not fally oapreaa f booamao he had thou 
boon recently node • Meafcer of the ffeaae of t«**a m what ma 
m hia mtm as one of the titled mom of InmlaMI was the mwm* 
that ™ coming fro. the adv.*- la a*.^ * nm% %hmf ^ 

the democracy of the peopi*. n> saw that they had in England 
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already r«aehcd the period when the voice of the giowse of 
8mi,om *■• a11 »"»wrf**, emem the Qmmtmm of Sngijais], sawing 
immediately from the pe«ij»l« !:.y cleetloe, more to mave acre and 
more each year their owe way, and that the geeac of Lord., 
with its Lords and lerls was losing its power, and that every- 
thing in England ana at the aaraf of tha damoeraey of tin* 
Howae of Gsmmoiift, therefore, ho wanted, although ha had never 
said ao publicly, as wanted a written eamatitatlen as w# hav* 
got here that defines the powers of government, that tolls 

— »-»» ** ih* *»* «*i MB* *#¥»» linlmrr* 

aaithar Congress nor th« states can do; that defines tha 
principlee that protect life, liberty aad property ia this 
country, aad that creates as a ssparate, independent, ooerdin- 
ate dapartraemt of the government a Judicial system whieh can 

woe to it that this law is snpremo. therefore, these man, do 
not anderstami how It is that we wild fellem* on this aide af 
the oeean, that this ungovernable dsjeriean dssjaanwy coald 
over have conceived of the idea of hawing a form of government 
which aade a part of it a system which wis a check amen ell 
other branches of the government. Well that is conservatism 
that wirops does not understand- It gives a sense of security 
to every tinman being in this cenmtry, to every men that valuss 
his own right to labor, to every man that owns a dollar of 
property in the United States, me knows that there are lim- 
its to the fewer of a state legislature, there are limits to 
the powers even &f tha doagrena -af the Baited States, that if 
Oongress and the President combined uhoaM put before the r 
people e particular statute as a lmw of the Halted States, 



still the huableet man in this land whose rights, as he con- 
ceived, were infringed by that, lav eoaM cane to a tribunal, 
aeparate and apart f ro« all the other diipartaents of the gov- 
ernment, and appeal to that tribunal, and could say to a 
court that this act of Congress traapels upon ay rights of 
fir©party 9 this act of Congress deprives as of any property, 
in its largest sense this act before stated transgresses ay 

rights of property or liberty, and I appeal to the judicial 
tribunal to say whether that is not true, and whan the high- 
est court of the land says that it is true, that this written 
constitution is the supreme law of the land and binds Congresses 
and State Legislatures as well, that written constitution 
says that this law Is void and being so declared that is the 
end of it.. Ho* ought not an American t© be proud that he 
Hires in a country that Has a system of that sort? Is it too 
mien to aay that the perpetuity of on* institutions sad the 
liberties of the people depend in no snail degree upon the 
power vested in the Judicial branch of tita United Statea to 
enforce this const i tut ion, the suprnaie law of the land, against 
Presidents and Congresses. 

•And in sueh inferior courts as the Congress say from 
time to time ordain and establish.* What inferior courts are 
there ref erred tot Well they did not know, they aald inferior 
court s, inferior to this one Supreae Court, what courts of 
the Unit ltd States have we fpot ajar that arw inferior to the 
Supreae Court t Well there la a ©t remit Quart of 'the United 
States; there are nine Circuits. There are the District 
p^rts of the United states; under that clause Congress ere- 



ates the 8upr«0« Court of the District of CtoJtwibia, the Court 
of Claims, the Court of Appeals of the District of Columbia, 
the Circuit Court of Appeals of the Unit ad gtatas, an® in each 
Circuit. How many may Congreas create? Why a* many aa it 
•ante. If it chooses, wa could have a Circuit Court of the 
United State, in every county in the United Statee. of course 
any Co«raM who *<*•* for such an act would not com» back 
a second time, but tha P«*«^ exists; no lia.it. to the nariber 
of these inror*.- —«-*« that may be established. 

Where did the idea of the Judicial system we have anm 
now originate, and how was it worked out in ita present form? 
Weil that is a little difficult to answer. The question ia a 
^ery proper one, and one that would suggest inquiry. We are 
a**aed to-day, and rightly, when we think of the results of 
this constitution, and when wo look back and recognise the 
fact that this constitution «a* adopted ia 1788— the final 
irote was given, accepted by the people— we are amassed that 
theae wen ware as wise aa they ware. They had before them 
only the example of the English gowaramerot, but upon that they 
builded «ii» atrueture, and they were able in part of their 
own foresight and wisdom to aaa that a eyatam of this sort was 
necessary. They did not beliewe in eatabliahing what was 
called a parliamentary government, a government in which the 
legislative department could do aa it pleased. They cast 
about, considered and reflected What cheek was necessary upon 
the arblt-ary power off the lagislatmra, and reached the eon- 
elusion embodied in this instrument. Bow malt the frwawrw of 



the constitution had read, I do not know, but If you have not 
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got it in your library 1 advise you to look to-morrow in the 
secondhand book stores and see if you cannot buy one for hall- 
price, for it is worth its weight in gold. It is a single 
volume called the -Federalist.- Fnen this constitution w as 
adopted by the convention and put before the people it was 
assails* by a great many men, and a great many men whose 
patriotism nobody doubted. Patrick Henry started the ball in 
notion protewy t«*,r. any &th&r » man ^ ym% fte Wft8 oppoaed %q 
the acceptance of this constitution because he thought It 
would endanger the rights of the people, and other people 
were of the same opinion, but their views did not prevail, 
and when this constitution was put before the people there 
was a hand to hand struggle from one end of the old states 
to the other. There ware at that tin* three young m, young 
in years relatively, John Jay a James Mntison and Alexander 
Haa.il ton. ifo one of then at that tiirae was forty years of age 
if I an *iot mistaken, I am quite sure Madison was not more 
than thirty- six, and • IHuattiton was not. more than thirty -one, 
and Jay perhaps about forty. Thi**»edernlief contains arti- 
cles written by those three young men urging the people to 
accept the constitution of the United States, meeting all the 
attacks upon it, explaining it. Probably the beat of the 
articles, the strongest, was written by the youngest one of 
the three, Alexander Hamilton. Row that book to-day 1« an 
authority with ev«py court in this country,, It la cited in 
the Supreme Court of the Unite! States, and in every stake in 
this union; and when you read these articles yon win prob- 
ably be able to answer the question put to me better than I 
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can. But I can no more answer It than I ean answer the ques- 
tion, where did Alexander Hamilton acquire the knowledge which 
he had? At aighteen years of age he stood hefore a crowd in 
the city of New fork advocating the cause of his country 
against British aggression. At twenty-six years of age he 
was on the staff of Washington* and the man upon whom Wash- 
ington leaned perhaps more than lie did upon any other. At 
thirty-one years of age he was expounding this instrument. 
At about thirty-foiJr years or age i»e »»• e««*-«*«*-jr «r *&« 
Treasury of the United States, and while Secretary he wrote 
his report on manufactures, and his opinion on the national 
bank of the United States, and other documents that to-day are 
the text books for every statesman and judge la this eonntry 
•ho believes In Hamilton* s interpretation of the constitu- 
tion of the United States. I can only answer the question in 
a general way put to rae by the statement that he seemed to be— 
from onr reading of the history of the human family that when- 
ever a great crisis came upon any people. Providence was kind 
enough to raise up the man to meet the emergency. In the last 
Civil War, the greatest that any country has ever seen, be- 
fore that war was half over the American people found out 
who were the men to lead the anion, who was the man to take 
charge of that vast machinery t and who were the men to be his 
subordinates, and the man that €14 take charge, ami the men 
who were his subor^llaatea* were all under forty yeara of ags, 
and so it happened when this constitution was adapted, Where 
the thought originated of one Supreme Court, I dm not know. 

They certalnlv did not borrow it from any country on the earth. 
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There Is one Supreme Court ioi Itaglanii to-day, the Hovtae ©f 
lords, but. the House of Lords is composed of a vast number of 
people who do not know much about law. Tha louse of Lords 
as a body constitutes the court of last raaort, although only 
a few of then that are lawyers participate la the decisions. 
But the decision of the House of Lords cannot control the 
House of Lords, and cannot control tha House of CoMBM»n»j, if 
it does not want to be. And last of all, does it control the 
(feteen? I cannot rind any *««o»»t at it in the history of anv 
other nation, It seems to have come providentially into this 
instrument that there should be a judicial organisation by 
usage, by principles and by theory to sat apart from the 
controversies of the present day, having in its organisation 
no connection with political parties, but that should repre- 
sent the people of the United States according to their will 
mm expressed in this instrument. And when this court of last 
resort referred to speaks and delivers its judgment, that is 
the end of it. And one of the highest evidences of the Innate 
respect of these American people for the law as regularly de- 
clared is the fact that up to this tine, and we are now sore 
than a hundred years old, there is not a single instance in 
which the peopls of this country have ever sought to arise in 
Evolution or Insurrection against that final deliveraaee of 
that court of last resort upon any question of law whatever 
it might he. 

Bow these Judges, both of the Supreme Court and inferior 
courts, shall hold their offices during good toehavi©ajp t and 

shall, at stated times, receive for their services, a c om pcn- 
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sation, which shall not be diminished during their continuance 
in office. What do you mean by during good behaviour? Well 
you can answer that question as wall as I can. They left it 
undefined. What behaviour for which a Judge of the Supreme 
Court or a Judge of any other federal court may be impeached 
I «ay Is left undefined' by the constitution, but if the 
Congress of the United States in the mode prescribed by law 
impeaches a Judge of a federal court because he is not of 
good behaviour that is the end of it. I oupposc that **■ it 
were true that a Judge of a federal court was in the habit 
of coming upon the bench every day in a state of Intoxication 
so that he could not properly discharge his duty that would 
not be good behaviour* and if he should be impeached upon 
that ground the impeachment would stand. But whatever was 
the ground the judgment of the Impeaching tribunals,, the 
Senate and the House, would stand. 

And then we are to have a compensation,, which shall not 
be diminished during our continuance in office, a most com- 
fortable provision. A Federal Judge knows that however mad 
anybody may become, they cannot deprive him of the power of 
meeting his grocer* s bill or paying his rent. According to 
the rate fixed when he went into office. Is that wise, or is 
it not wiae? I rather think it is a wise provision. It has 
had some up© and downs. Do not Haaow but I have explained it 
to you. I sometimes find it difficult to reiiertber whether a 
thing I aim about to tell you was told this torn or last tarn, 
there is danger always of repeating, but perhaps this will 

bear repeating. About fifteen or twenty years ago, some gen- 
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tlemen ii the House of Representatives came to the conclusion 
that they were not getting enough, and they got up a bill to 
increase the salaries of Members of Congress in the lower 
House and Senate- That is all it contained when it was first 
presented,, and the bill was so drawn as to talc© effect as 
from the beginning of the term, nearly two years back. A man 
elected for instance at the time when the salary was 15,000, 
towards the close of his term he Joined in passing a law say- 
ing he should have $7,500 from the beginning of the term. 
Well there was some criticism of it, and General Butler, the 
late General Butler of Massachusetts, was credited with the 
thought that that might be strengthened If some amendments 
were made to the bill, and so in order to give It strength he 
had a provision that the salary of the President should be in- 
creased from $25,000 to #50,000 a year, and then the provis- 
ion war. added that the salaries of the Judges of the Supreme 
Court of the United States should be increased from $6,000 to 
#10,000 a year. It was supposed that would give the measure 
more respectability, and it went through on that line, and as 
soon as it went through t>—— ~«s a howl from one end of this 
" uutry to fche other about a "back salary grant," as it was 
called. The people of the United States said that was prac- 
tically stealing. If there is anything in the World that the 
average American voter hates it is a double-tongued fellow, a 
fellow that deceive., a fellow that wants to play a false part, 
and they did not object to increasing the salaries of Repre- 
sentatives and Boaters if y ou tmAm ±% take #ff#ct fof . tfcft 

future, but when a Representative had been before them and 



it _».«, his salary was to toe $5,000 

asked their votes at a time ehen Ms » 1,r ' 

. year, and then toward the close of his ten. he Joined in 
,.- a law to B ive hi. »,«» ««- the h. g innins of the to™, 
» h ; the pxain a,era B e B an of the country sal* that ™. ran- 
oality, I don't li*e that, that is douhle dealing and the 

* «.«viifMr over eaefe other to get to the 

politicians went tumbling over mm 

♦ M * back this ertra money that they had received, 

Treasury to pay d«€k «n« 

so that they could go before the ,«1. «* «* *■* " ls 

.rue this lew »* «-"»• *" ' dld — take ™ 0t thS m ° ney ' 

,. Ai* «.«t were left at home; they 
and *-»* •* «** rexiowe who did that were x 

». «v ths fellow who went before his constitu- 
rUfi not. rem* back, -tne reil °" "" 
ents with open countenance and brave words and said "Yes, I 

voted for it, and I took it. I found that you had sent me to 

Wa@hlr.gtoB to live upon #5,000 and I could not do It, 1 
could not do your work there properly, and I voted for that 
Increase, and I have no apologies to make for It, but I would 
do it again.* And many of those fellows were returned for 
their frankness. Mow did you observe the wording of the 
clause here that it should not be diminished during the term 
of office of the judge. So when at the next session of Con- 
gress they repealed that law so far as Senators and Represen- 
tatives were concerned, they could not repeal it as to the 
Judges, 

I will complete what I have to say about the Judicial 
power of the constitution next Saturday night, and probably 
be able to enter upon Article 4. 
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Lectures on Constitutional law ibv Mr r„*«.« 

ui«j. .uiw oy Mr. Justice Harlan (Cont'd) 



M&rch 18 1 1.898. _ 

Wen „ „,. tog.th«. last S ,t„*,, y „ lght , th . subJeot 

— Arties , of t„a Constitution, relatlng t „ ^ ^^ 

power of ; hs u nlted states, r had ««i« .., 

nad said an upon the subjact 
—tad or i„ that „„ t S90tlon whlch , ^ ^ ^ j 

-Had r „r attantlo. to th. fact t to t the Judsaa of tha coana 

of tha United states under the r AM ti* n *i 

fi constitution were entitled to 

;" '™* artl '" do - ln « •>- »*«■*«. and at statad tl B . s 

J" ""'" r " r th " r "" 1 «" « «*—««. Which ahal, not 
». «.!....*, dttrlng ,. halr ccntlnBanoe ta offjc9 ^ ^^ 

ften to «<»■*«" *hat are the principle, 
which und *»*»'•! a m- ~ r-, ^«, , 

-- - f.darai system of Ju %M appoints f.,r iif 9 
or during S otW V. Savior, and *h* . w .^ 

- , .ana „be system prevailing in many of 

the states under »hi«h the Judges are 0lected for a ^ 

term, and then must -stand for ^«_ f -<i ,, rt * * 

~or re-election, provided they are 

nominated bv rs^ir nr n M 

-aeir politics! oartl*« »«» « 

^ariii^lB. IfoW i n S0M6 of the 

at anv t*»»«» s!t'»,'„ *. " 

lJtt .. lflln foPt „ y9ars that wae not the ^ 

political na»*ty„ w**v, „ aw „ * 

m rerer&jrvs to *•*«*«>, «.-»*„* . 

the wonventioas of those parties ti, a 

and , , ' " ile one ae W »H a« the other, 

-«u .look over that <»Anva.*«f 

aa- invention previously, if y ou had mBw 

J - «*» .net, an, you would stand ajwmed in *„ 
eace of the f. c t t*«t «. PW ~ 

sei . " ^ Mt "»" ~ '« or „*. aundre<i fflen ,_ 
•electing a candidate for Ti»»— 

° r Jun f *_**<* not one of them is a law . 



ysr, not one of them ever opaned a book on the subjtct of the 

law, and yet they pick out a man to be the candidate of their 
party for .judge f and they vote for him because he is the nom- 
inee of the party, and when he gets on the bench why ha forgets 
that fact, if he can. If he is an honest man ha will forget 
that fact, and he will administer justice as he understands 
it. But let me suppose that an election Is near at hand 
here is a case on trial that involves a nan's property, or 
liberty, or life; that man has a large connection through 
the count- that fast is known to the Judge; he knows that 
if he rules the law against that man that whole tribe will be 
against him at the polls* that is what he believes. Well if 
he is a thoroughly honest man and had rather starve than be 

dishonest-* he will nBpnv «««vt .,« * A **._ •» * .« „ . 

* . .*. <ux „.ar„n j- 1 gut ap to the line of duty and 

discharge it. ir j : -: is a weak nan, or a little timid, he will 
trim his way, or ha may put the ease in a shape to nave that 
man and please that large connect ton. Wow that is the dif- 
ficulty, and that is the temptation in the way of Judges 
elected for a short t la,, hy popular vot=s, and who must get 
their nomination from a political party. Let R « s „p pose * hat 
befor* an election there was a case before that Judge, the 
decision of which was going to bear very materially upon the 
elation just approaching. He knows very „ #11 that lf h- d@ „ 
eides it aeainst the will of the leading politician, of his 
P^ty -,-. ha win fail of his nomination and of his election. 
That i^'.«M«t« some tmn . lcw tftw JudgQ ^ is ^ ^ ^^ 

o ^e, or du.-i„ B good behavior, with the assurance in the 

constitution 1-H-+ hi« ««-s 

h_ his salary cannot be diminished during his 



term of office, is in a condition where he oan *ay to the 
politicians, "do what you want to,, do as you will, you cannot 
hurt se, I aia here to administer the law, and I an going t© 
give the law whatever may b* the consequences to my political 
associates or to my party. Nox is that system better than 
the other? 

low let as go to the next Section. "Section 2. The 
judicial power shall extend to all cases," now speaking of 
the Judicial power of the United States, to all cases "in Law 
and Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made, 
under their authority ; -to all Cases affecting Ambassadors, 
other public Minister, and Oon.ul.j-to all Cases of admiralty 
and. maritime Jurisdiction;-to Controversies to which the 
United 8t«t«a shall be a Party ;-to Controversies bet»««m two 
or .ore State* j -between a State and 01ti.«ns of another 
State; -between Cltlsens of different States, -between Citizens 
of the «*bm state claiming lands under grants of different 
states, an? het^n a state, or the citizens thereof, and 
foreign atat, S , cities or subjects." *>« win meet with 

people whts seem f-f. ^a *»*■**» ,,-- j -.„ *., . 

~*m., _ .aSer under tne impression that it is com- 
petent for th« courts of the United States to neet every pos- 

8iMa **•• thfct «* *«•• in * oourt of justice, and particu- 
larly ,- :/ou a9mt #ltJ| ^ of wr friendj$ ^ ^^ ^^ ^ 

»ho has J , 18t cosae to the conclusion that she ought to fee a 
i«*yr. ,h, ., ol! . t ttnder8taHd why lt u that the courtg ^ the 

United States cannot dispose of every case and e^ry question 
that involves the general wel£are. it im hard fco explaln ^ 



-3- 



equally hard to explain It Id a man who don't step to think 
and who don't read the words of this constitution. Hare is a 
ease between A and B, It is certain upon the statement of 
that esse, let rue assume, that to give a Judgment in favor of 
B is to give a judgment that will advance the cause of dis- 
honesty and rascality; therefore, many & nan will say, "Well 
why don't the Or. it ad States take hold of that?" They Tor-get 
that the United States is a government of enumerated power, 
and that the courts of the United States cannot take hold of 
any question except one embraced by the judicial government 
of the United States, one embraced by the constitution of the 
United Statue. Therefore, (Aao^suaa B in a Circuit Court of 
the United states on a promissory net* for $10,000, let me 
assume, and the Judge says -hand me up that declaration here,« 
and he looks a t it mm it «ay«. In substance, that a complains 
of B, that B owes tils #XQ f O0O evidenced by his promissory 
note herein r*f*rr«fi to and mad* a part of this complaint. He 
has not paid any part of it, the whole of it is due and un- 
paid; he asks Jud^ent. Of courts ir B owes A and don't 
pay him, why h , im fioin& #roRgf b||t tfc# Judgft ^ ^ ^^ 

States Court says, -What have I to do with that case, that is 
not a ease to which the Judicial pow.r of the United States 
extends; btm9 mmt has ^ aWn thftt a#eli|mMn|l tftat dw ^ 

ten. what he I S abo-t- has not r«d the constitution of taa 
fcital atat... has »t read ths Judiciary Act." -Bat,- «ys 

the lawyer for the plaintiff, - A lB a ci u,«. of Vow york, 
and B is a citlaan of w»r E i.ia,. ln the latter state the suit 
was brought. -Very well*, say. the .fudge, -Why didn't you 



state that; why didn't you show ia your declaration that this 

Is a suit between citisaas of different states; If yon had 
done that I could take jurisdiction; csow y© a »usl amend your 
declaration. 8 Supposing It to have been attended. Mow has the 
Circuit Court Jurisdiction of that ease? Why it is answered 
whsn it is sees that it ie given jurisdiction between citizens 
of different states. Why was that dona? Let me ask this, 
why was not a citizen of New York required to sue the citizen 
of Virginia in one of the courts in Virginiat Why it was upon 
the idea that if he did, the courts of the State of Virginia, 
or the jury there, would lean to its own people, wot&d leas 
to its own fellow citlaeiw, and no mm has ever had any prac- 
tice to any extern in the states that ms not seen that that 
would be the eas* very often. I saw it when 1 was at the 
har, and sanetliaes so t judgment against a nan upon no other 
ground realty- -i didn't say so, and I ttid't argue sr, s if i 
had the jradsa would have stepped me, if I had said to the jur.v 
when I es s arguing the ease for the plaintiff against the 
defendant who lived it, Indiana, you should gi^e my client a 
Judgment because this rellow lives oesr in Indiana, he would 
have stopped me and rsbuleed me, but if in the course of my 
argument very innocently the fact leaked out that my client 
was one of their own people, »as Owing right amongst the., 
ft* this fnow nweti across the river, «H things el*. Ji m 
equal that Jury wmml. laaa te th- Kantaekiaa * wy ti . #f m- 
•o it *«uldi oe«F in ewery stats in this Onion, on* quite aa 
aaturally a- in the other. Therefore, the framers of th« con- 

stitution «r, wisely put in the provision that if this was a 
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controversy between citizens of different states the Judicial 
power of the Unit«d States should extend to that* Sow there 
•re eases, those eawBsrated here on their fmoa, eases of which 
the United States Court ought to have cognisance. If it is a 
case arising under the constitution or laws of the United 
States, or treatise of the United States, It is appropriate 
that those eases shc-ald be dealt with by the United States. 
If it Is a ease affecting embassadors. Ministers and Consuls, 
the Jurisdiction ought to extend t© that. Well why? Be causa 
the treatiaent which we #111 extend here towards Ambassador s » 
Ministers and Consuls of other countries win affect oar for- 
eign relations, and therefore it Is appropriate that eases 
affecting those officers cf foreign countries should he eaaes 
which ©©wld be brought is the courts of the Unitisd State*. 
ted then to controversies to which the Unit ad States shall be 
a party, axtO that is one of whieh the federal •courts sen take 
cognisance, Controversies between two or acre states; the 
judicial powe^ of the United States extends to controversies 
between what we call in popular language sovereign states. 
The Stat n of Hew y©rk and the State of Pennsylvania hev<t u 
dispute about the boundary liae between Sew ¥ork and Pennsyl- 
vania. It don't asount to a greet deal is point of value, but 
it does amount to a great deal In the estimation of either 
one in point of pride. How ar# ro a going to oottle itf 0«n 
Hew York ;*nd Pennsylvania be permitted to go to wart Vay off 
coarse net. if they attempted to, the United States would 
take hold of both of them end stop the.. Bo war between states. 
Mo states can go to war with each other. We will not peraiit It. 
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W. win m t oar aoldiavs Wmtmmm yam, yon .1,1*11 not f lght , «*«■ 
if your troops try !.„ f lgfe t ws will pmAmh fita». Why Wannayl- 
vaaia would not wish to bring its suit l« «, eMi rt of **v York; 
Iw York •* mld Eot trtt « t to ^mmlvttta courts to dstamine 
that, Mow tha only powar which can dstamine it is a BO wer 
which is represented in the United Statas, and where would that 
stilt he brought* Why it would bo brought in the Supreme Court 
of the OUtfi stat.s. Thsrs Is a tribunal that npNMU 
those two states and all tha country. Half a dosen em. u 
oar reports now about disputed bouadarf* hmVmmm ^ tmB . ^ 
»«tad boundary between Hassaahuaatt. and Hhada l.i^, b#tWw 
Virginia ana l>an«aa*ea # a#tw*« *m>%u*ky and Tannaaaea, be- 
twaaa Kentucky mm Indian*, batwaen Hiaaouri and Iowa. All 
theaa «uw *,*« fe*«* ««t«ntU«c lB tha Swpre*a Court of th» 
ltait.fi Stafs. How is it »,«. . a,,,**.!. th(|t ^ WM ^ 
prlaa. a, it isM wlHlli drapes* >t«t, MM , »»», th#r# lB 
a tribunal i c this oomtrw that «m ..«!• finely «„,, to ^ 
sstisfaetion of both frtia. a*ttrow.r.i«a Mlfmm tvo gr . at 
-Plrs.. you «l Eh t aall M ffc* 8tate of w#w Yorkf vlth itfi 

seven or eight or nine mjuim. -. «^ 

s»* ««- Hiaa Million, and Pennsylvania with its six 

or seven wiUi^ of people, that thn.. *«^ .* * 

r««pi9 V same thaaa two stataa could liti- 
gate » laottar of diffaraa«« featwaen thauaelwas about a 
ry with a* *««» fm*m*m aa A and I! would litigate 



#500 note, ajaji lfa#a th a^. iv,..,.* »^ «. ^ 

m «m a»ipr«a» Court reached its oon-.iw.ion 



on tha sab J art that **• fhs aiMt <* lt . oniy a fm ^ 

there •*. a ^_. B#tWMW tfte Ueltjed gtRteg ^ ^ ^^« 

•* Ta^s aboat s «a land. th« lfi a lot of ^ 
western part or *w Ia41ftri T . " *** Wth - 

„ V. embracing about a aiin OB 



and a half aern of land, exes mis a part of Spain, afterwards 
a part of Mexico, bafore Texas lndeperalenee was achieved, and 
than there was a onaation as to whether it was unbraced in 
Texas, and tha CN»vern»em of tha fin It ad States and the state 
of Taxes quarrelled one may and anothar in a peaceable amy 
about who owned it. If tha ifnitad Stataa owned it, it was 
a part of tin® Itadlan Territory; if Van* owned it, it was a 
part of Texas. They sever reached a eonelasion, Finally the 
Unit ad Stataa paaaad a la* directing tha attorney General to 
bring a salt against tha state of Texas, Texas said tha 
United States had a© Jtirisdietiea af tha exit. Why* it ana 
asked. Why Tama is a soVfire:ltg» state* dad a sevsreiga state 
of this Union cannot ba breaght to tha bar of any eoart in 

trne between Texas and individXalSi it was not traa between 
Texas and tha 'totted States, that if this wxa a diapate be- 
tween tha United stataa and Texas, tha constitution gave Jar* 
iediotioa to that eoart of such a controversy t snd *• held 
tha jurisdiction did rest in tha eoart to decide that ejwestion, 
and than proof aas taken and the eoart considered tha aaae 
upon its merits, and said tha lav of tha eaaa was with tha 
United stataa, aad that that ail lion and a half aerea of lav 
was no part of the State ef Texae. Well although they had been 
eaarreiling fifty years ever that onset ion, as soon as it was 
daiitdadttat was tha end of it. To the honor of tax people #f 
the state of V«aas t tamire aas not a awixitir of disiMtat against 
tha opinion. law sappoea we had not a constitution that would 



enable soas federal court to take hold of a question of that 
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sort, there would Iwivs been a, perpetiuti dlapute. 

Wow this arti el • further iitys -The trial of all Crimes, 
except in Caaos of Tmpeachment, shall be by Jury; and such 
*rial shall be held in the Stat* where the said OrlMt shall 
hawe beem emitted; but when net fitted witftia any State, 
tte trial shall be at such Piaee ®r Place, as the Coaxes 
■ay by Law ha*£ directed, - Yuu .t«ttd read in connection 
with that Article 5 of the aaendsMnts to the constitution, 
which says that -In mil criminal prosecutions, the accused 
shall enjoy the rl«ht to a speedy and p«blic trial, by an iat- 
furtial jury „f the Stat* and district wherein the criae shall 
feawe btan coiaeittsd, which district .«au * m hm ,> wloual y 
a-*artafaed by law, a «i ta He infold of tha «t».r. and cause 
or tfca •«•«*!«*, • l rf( »r. tala « Bll „»tit«tion wa, adapted, 
taara ware a*»y iaataaaaa to which the people la the Colonies 
••re taken aeraaa th* waters and tried in Upland foP crilBe<l 
eosaUtted, if eanttittat at all, on this side of the water in 
the Oolonies Sow lt ^ ut#B « -- to pat .a ead ^ ^ ^ 
therefore f, stated that the trial of crises shall hm in the 
State w>sore the erl*- am* cosaUtted. How what da w. «*„, 
by a trial by Jury, fhara are soae strange aotloaa in thase 
later days &> m% %h * ^^ ^ %rM by ^ % ^ ^^ 

fuite recently ifaatlawtn ©f latelligeac. and of uadaaatad 
to» R ity .ay that tt was entirely extent far a ,tat. t if 
it ah—, to p W «, far the triai of a aaa far mrdar before 
a single judge without a jury; if the, w«afd to reduce the 
jury- the Jury is to be Interpreted hare in the light of the 
eomnon law, ft aaana a jary of twelve aen-so they said if a 



Stat* want* t© try by a jury of eight sen it a»y do so* s? by 
five aen; if It wants to constitute a Jury for the trial of 
murder by three parsons, it may, or if the state chooses it 
way try a nan for his llf« before the Judge a Ions Well now 
whether that be so or not, and I will raf ar to it further 
whan we ease to consider the amendment ns to the constitution 
of the lfnit«i States, -part leularly the fourteenth amendment, 
which says that no aan shall be deprived of life, liberty or 
property without due process of law, -I will haire occasion to 
consider whether a State can since that amendment try a man 
for any criminal offense In any other way than by a petit 
Jury of tevlve mem* Suffice it here to say that this article 
regulator ertalaal preceediags la the courts of the Waited 
Statea, naf an aet of eaBgraas ahiea efMmU provide for the 
trial of cristas in this 91 strict by a Jury composed of leas 
than twelwe people weald be void. The trial of all crimes, 
not simply felony, hat all erlajoe shall be by Jury, There is 
only one exception to ttiat broad statement, that language is 
to be interpreted in the light of the common law whan the coa- 
st! tut ion was established There were petty offenses whicfc 
sight be tried without & jury. For instance, If there *a# a 
license to be paid of *S.<N» far driving m hack, and if the aan 
who drove the haek *laa*t take out his licenee he mfefct he 
fined by the Judge alaae without a Jury, but with mm eaaap- 
ttea of that class of eaeea, I nuke the broad Bte*«memt tHat 
whenever a aan is tried in the Court of the Dai*«* States, or 
is this Bistriet, ar in any Territory of the mited Mates, 

he must b e tried by Jury, he mast be tried n a Jary ©f twelve 
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inn »iiii not iiiiie than twelve men. There are iimximii who think 
that these proceedings are dilatory t that there Is too amah 
delay In Justice whan you have twelve mem to ait upon a Jury, 
and that it la a wrong rale |o aay that no nan shall he re- 
turned guilty unless the whole twelve sen agree that he is 
guilty, that it results in defeat of Juatlee. That amy he 
true la acme eases heeaaaa of the ©•fifamtion of none juriee, 
soma Jurors, tout it is ©ftener the reemlts of an inefrialeat 
officer or commissioners who seleet the Jurors, For my own 
part I believe that there ia ao feature of our Anglo-Saxon 
civilisation to-day that ilea wore nearly to the liberty of 
nan than the right of a trial hy the old-fashioned j«ry com- 
posed of twelve honest men, and I would not dispense with any 
essential feature of that system* I am not a convert to the 
idea, that 11 Hingis asm, statists; upon the bench, wio is n asm- 
didate for re«elention v 1» m safe depository, nor whether 
candidate f«*r re-elcntima or not that he la a safer depositary 
of sound principles arising out of faets that are to he es- 
tablished than a jury properly composed of sum of fair intel- 
ligence. The glory of our civilisation is that we da have 
some regard for human life and human liberty whan a mam* 11 
life is put at stake or when his liberty la pat at stoke. 
I have heard that thre^- fourth* might be sufficient to u§jr«u 
to a verdict, t think that a unanimous verdict la rmejmirtd 
wader this comet ft ta&i«KR in the courts of the iaitoti madam* 
let me state what is «ne of the largest questions matfmra the 
courts of this country yet to determine. The Fourteenth 
amendment of the constitution of the United States says that 
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shall be deprived ©f his life or libsrty lit thou t due 
process ©f law. How that is an inhibition upon the states, 
Th* Fifth Aaeadnant said the sane thing and that tied the 
haadeof the Baited States. It said the United States should 
set* In the federal courts, take away any aan's life or his 
liberty except In accordanse with due proasas of law The 
Fourtaenth Amendttaat sada that a 'national right beyond the 
povgir of any state to affect, and therefore a state to-day 
no wore than the United states can deprive any man of life or 
liberty without due process of law. What do *e aean by due 
process of law* It is net daflnod la aha constitution. We 
*ns, therefora,, to go bach to the tlaa when the words ware 
first introdaoed Sn the constitution to ascertain what it 
■sans. Hoar tba large attention that I speak about Just' now t 
not yat dlraotly covered by any daalalon of the Supreme Court, 
is what rights are ssearad against state action by this clause 
of the Fourteenth AsMmdiwntt, The old constitution stated, for 
instance, that cruel and unusual pmnishaents shall not be in- 
flicted. Let ne give you the exact words: •axsessive ball 
shall not be required nor excessive fines imposed not cruel 
and unusual panishaanta inflicted. • How undoubtedly before 
the Fourteenth saandaaat that applied only to the United 
States authority. That clause did not stand in she way of 
any state inposing * araal and unusual paalshsMMAt, hat mm 
the Fourteenth AaaaHnnat says that no stats shall daprl** any 
nian of life, liberty or property without dae process #f law. 
Suppose a stats to-day should pass a law introducing the pua- 

lahmnts of torture* a law which would aathorfsa sows ainia- 
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terial officer to put a Man to torture in order to make hin 
confess beforehe *aa tried, or suppose it provided the pun- 
ishment of burning a man at the stake If he was convicted of 

• pairtiealar erino. Is that 'due preeema «f law? la the state 
Uprnhinited fron resorting to any node of punishwenf of that 
eortf So along in that line of eases is the large question, 
not yet concluded, that as to whether a state nay dispense 
with a petit jury or Modify the trial as it was at the tine 
of the adoption of the const itvtionf 1 answer unhesitatingly 
that no court of the United States oan try a aian for any erine 
by a jury lane than twelve, or eaa seatsnee any aan upon the 
return of m vavftiat of jury in whieh all tka Jury haw* not 
aaaaarred. Wis net the state af California done away with «n 
Indictment by a grand Juryf Tea. llaw down that bear on 
this question? Take • »l saute, if yea please, of a case that 
I will give you that la worth your while to read; Hernando and 
the stats of California* 110 United States. California adopt- 
ed a statute which authorised a aan to be proceeded against 
for any criminal offense by information, not indictment. The 
state could take either. Vow yea know the difference between 
an indie taent and an infaraattoa. The grand Jary is an old 
systsa connected with the administration of ertalaai jnatiea. 
It is a given ntmbm* of aan seleoted by ballot or sone im- 
partial wode who ccunt from the 'whole county, different parts 
of the county, generally men of the first standing la their 
neighborhood. They cone together to inquire whether any erlae 
has been eoawitted in that county sinoe the last tern of the 
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court, ?he OoHW»«ath's Attorney, 'for instance, has heard 

of a crime and that Is brought to the attention of the grand 

Jury, and they summon witnesses and investigate that matter, 

and if they find that here Is a serious ease, we do not know 

whether the man i« guilty or not, hut it la serious aaough to 

be looked Into* mmd thereforo they return an indi st«<ant , 

Weil that is an indictment by a grand Jury. An info neat ion 

filed by the District Attorney is this: He steps into the 

court and he files the information charging John Jones with 

the crime of murder. He does that on his own responsibility. 

Weil a man was tried under an information of that sort in 

California anil convicted and oonteaeed to be hung. He brought 

the ease to mot oourt, and he mad* too point that what ewer 

might haws been done> by the atonte bef©r» the Pourt month IsmmmII"' 

meat, that now no state can deprive a man of his life exeept 

in aeeordanee with due process of law. Well the Supreme Court 

of the United states didn't take that view of it, aad held 

that it was competent for the state to adopt that measure of 

proceeding for the purpose of instituting the prosecution, 

and the gentleman who now addresses you is tho only one who 

had the misfortune to differ with them. If you will road that 

case, you will read a wary groat opinion representing the 

majority by the late Justice Matthews, and the opinion Whleh 

I wrote. 1 can adi nothing to-night to what I said in that 

opinion. That case has been reaffirmed a number of times 

since, so that it can be regarded as the settled rule of the 

present day that the grand jury is not indispensable. How may 

a etate take another step; may a state go so far aa to abol- 
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ish the petit Jury for criminal eaaos and try a nan before a 
Judge o** before 'leas than twelve? There Is sua opinion In 
some localities, particularly with hook men and learned pro- 
fessors, that a petit Jury is a nuiaaaee awl that the whole 
thing ought to be modified. Whether that ean be done is yet 
to be determined. 

"Section 5. Treason against the United States, shall 
consist only in levying War against then, or in adhering to 
their Enemies, giving then Aid and Comfort. No person shall 
be convicted of Treason unless on the Testimony of two Wit- 
nesses to the same over Act, er on Confession In open Court," 
Wo have had very few trials for treason in this country since 
the foundation of the Government. We have had one that was 
a historic trial, not only baoamsa of the positions of the men 
but because of the high oharaotar of the great magistrate who 
presided over that trial. I told you a few evenings ago of 
the disreputable conduct of Aaron Burr when he attempted to 
steal the Presidency from Mr. Jefferson. When Ms term was 
ended, he had lost the confidence of his party and of every- 
body else almost, and there was a movement in the western 
states on the Mississippi that looked to a severance of a part 
of the country we then owned, along with Texas and probably 
taking a part of Mexico and making a new government there. 
The bad feeling there was from the fear that the government 
of the United States would make some sort of terms with the 
government of Spain by which the people on the upp«ir Missis- 
sippi would be interfered with in the free navigation of the 

Mississippi River „ Mr. Jefferson believed that there was a 
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scheme on foot to dismember the Union, and ha watched it, and 
ha thought that Burr was in it. Burr, while he w in tha 
w M t, was in the City of Frankfort, Kentucky, the Capital of 
tha Stake, I well remember tha old house, now demolished, in 
which it waa aaid the Legislature of Kentucky assembled, near 
by which Burr waa at one time. While out there he waa in- 
dicted in the fedaral courts for treason against the United 
States, or for soma offense under the laws of the united 
States, a pretty serious one. He aent for Henry Clay to de- 
fend him. Mr. Clay was then in the very prime of his young 
manhood, and Mr„ Clay had heard that Mr. Burr had soma hos- 
tility against the United States, and he required from Burr 
his assurance that he was not guilty of any such offense. 
Thtiy could not find the proof against Mai, but aot a very 
great while afterwards he was arrested and carried to the city 
of Rlehmoad and! there triad. Chief Justice Marshall presided. 
How I refer to that ease as an illustration of the value from 
the standpoint of human experience of that clause of the con- 
stitution of the United States that gives the Judge a fixed 
compenaation. He presided at that trial— if there was a man 
in all the United States that was hated at that time from one 
end of it to the other, it was Aaron Burr. He was prosecuted 
with all the power and all the money of the United States. 
He was aot distrusted by any person any more than he was by 
John Marshall who presided at the trial, and the question 
arose whether or not the evidence was sufficient to convict 
him of treason under the constitution. In an opinion which 

you will see in Burr's trial, he ruled in such a way as re- 
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suited in the convict Ion of Aaron Burr. How I refer to this 
as an illustration of courage arncl high Integrity on the part 
of that great Magistrate* To his honor as a Judge be it said* 
and may every Judge who acts with the same spirit have the 
same honor accorded to him, that he never stopped for a moment 
to see whether or not his opinion would be in accord with the 
public feeling. 
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lectures on Constitution**! Law by Mr. Justice Harlan (Cont'd) 



March 1 9, 1898. 

At oar last Saturday night meeting, I etade some obssifa- 
tlons upon the last clause of Art tela 3 relating tc the Ju- 
dicial power of the United States. One additional observa- 
tion to that clause, and one or two general observations to 
the whole article, and I will pass from that subject. That 
clause is "The Congress shall have power to declare the pun- 
ishment of Treason, but no attainder of Treason shall 'work cor- 
ruption of blood, or forfeiture during the life of the person 
attaint eO." Now what is Treason? That is defined by the 
previous clause. "Treason against the United States shall- 
consist only in levying war against them* " but a nsan ma 7 be 
guilty of treason -without levying war. He may adhere to the 
enemies of the United States, giving them aid and comfort. 
Let us suppose this country if/as* in 5* war and one of our own 
people adhered to the enemy and gave thea aid and comfort. 
.Shy- the one who did so would be guilty of Treason. Well now 
suppose he owned 'real estate. if he were tried for Treason 
and convicted and sentenced to be hung, that judgment sentenc- 
ing hint tc he hung » aecoun* of Treason, of which he was con- 
victed, would not work corruption of blood as it would in 
other countries. That is to say, the son of that man would 
have all the rights that you would have precisely. He could 
not be call ad into account anywhere or under any circiwstances 
on account of the Treason of his Father. If the attainder of 
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At oar last Saturday night meeting, I made some observa- 
tions upon the last clause of Article 3 relating to the Ju- 
dicial power of the United States. One additional observa- 
tion to that clause, and one or two general observations to 
the whole article, and I will pass from that subject. That 
clause is "The Congress shall have power to declare the pun- 
ishment of Treason, but no attainder of Treason shall work cor- 
ruption of bloody or forfeiture during the life of the person 
attaints." Kovr what is Treason? That is defined by the 
previous clause. "Treason against the United States shall 
consist only in levying wsr against them," but a man may be 
guilty of treason -without levying war. He may adhere to th« 
enemies of the United States, giving them aid and comfort. 
Let us suppose this country ir&st in a war and one of our own 
people adhered to the enemy and gave them aid and comfort. 
P&g^.tfie one -?rho did so would be guilty of Treason. Well now 
suppose ha owned real estate. If he were tried for Treason 
and convicted and sentenced to be hung, that judgment sentenc- 
ing him to be hung on account of Treason, of wttleh he was con- 
victed, would not work corruption of blood as it would in 
other countries. That is to say, the sen of that man wonld 
have all the rights that you would havs precisely. He could 
not be called into account anywhere or under any circumstances 
on account of the Treason of his father. If the attainder of 
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of Treason worked corruption of blood, why the result would be 
that the son would be under the displeasure of the Government, 
and would be in a position ant to lnhertft t% m homers or to 
exercise rights. Well we mated that oat of oar lepubllcan 
system, and said in subataace that no una was to suffer be- 
cause of the Treason committed by his Father or his ancestor; 
he would stand upon his own merits. The real est at e of the 
Father night be forfeited on account of treason, but that for- 
feitare could only be during the lifetime of the Father. 
That is, the Government might cause bin to forfeit his life 
estate, and when he died why that estate would descend accord- 
ing to the course of the law or according to the course of his 
will, if he made one. Mow the general observe t ions that I 
wanted to teake about the Judicial power af the Unites States 
1 ■**• heretofore, I think, In one w»y or the other, but it 
is an important observation, and one that cannot be repeated 
too often, because it gives you an idea of our system of Gov- 
ernment which is important for you always to bear in mind, 
and that is that the Judicial power of oar Government has 
f%fct4bns which th« judicial branch of no other Government on 
the earth puss asses. I do not think there is an exception 
to this broad statement. Let me repeat it t that no Government 
on the earth, and no Government that ever existed on the earth 
had a judicial department such as we have got la this country. 
We have recently heard in the papers the account of a fantastic 
trial in the *ity of Paris of the novelist Sola for something 
that he had said about the conviction heretofore af a man of 

the name of Dreyfus. How we were not there to look upon the 
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trial, and it may be that we are misinformed about it, but 
if one-half of what appeared in tha public prints about that 
trial i« true, there never was a mere complete faree en the 
earth than that. mm to its helms ealled a trial la a eeart 
of Justice, why there was no semblance to amah a trial. A 
man called at the stand mm a witness, and asked a amentia*, 
he declines to answer it and then turns to the jury and makes 
a speech in the presence of the court, and according to the 
account that traa given, the court was in consultation half the 
time with the officers of the Government in the so-called 
Republic of France, and it was said- -and I suppose it to be 
true- -that the Ocvernmant of Franca intimated to the court 
that it would not do to allow this or that or the other thing. 
The result was the conviction of Sola and his being sen tone ed 
to imprisonment. Gould that occur in this country* Why no- 
where, In no court of this country, federal or state, oould 
that occur. Let me illustrate what Is in my mind. Let ua 
supposs that President JteKlaley was la erne of the states 
visiting at a summer resort for hla health that waa near the 
capital of some county in the state, and a Circuit Court or 
Common Pleas Court was being held there — court of general 
Jurisdiction- -and President HeKlnley should conclude that he 
would go into that courthouse to see how that trial was being 
conducted. Well, that he would have a right to do, and he 
would walk In 1 ike any of tha rest of ua would walk in if 
we were there, fhe sheriff, if ha reeogalnad him, would way 
respect to his high office, of course, and provide a aaat for 
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hi». It might be that the Judge of the court— and he could 
do so with great propriety —would, recognizing the faet that 
there was the President of the United States, seat the sheriff 
to hi* and invite the President to seat aad take a seat bee Ids 
ef the Judge. Weil the Presiftnat night aeeept the invitutlnu 
and he would walk tap and take the seat beside of the J u dge. 
There probably would not be, if the court wa» a well conducted 
one, there would not be any applause; it would be done very 
quietly, but there you would have the spectacle of the Pres- 
ident of seventy millions of people sitting by the side of a 
Judge of a subordinate state court, and that President would 
have no authority to interfere in that trial, no authority to 
make a suggestion. If he dared to nuke a suggestion to that 
Judge about it, that Judg»~~if he understood what ware his 
functions ar.d hasl ?tny »m\*& of the dignity of his off lee-- 
would resent the Insult of it. The President would sit there 
with no wore authority then any one of you would have if you 
were Ui t>»«t lourthouse. But to bring the ease closer, let 
'«s^ suppose that the Government ef the United States, through 
the Bepsrtaent of Justice, had ordered the prosecution of a 
particular man for au alleged offense against the laws of the 
»iit»*fl States and the »a« was on trial in the federal court. 
It aigh* fee that the President of the United States thought 
that the public interest denanded that that roue, if guilty, 
should be punished, but does anybody suppose taut the Pres- 
ident of the United States weald write a letter to the Judge 
of thst .jourt and empr e s s the hope that that saw would he 



convicted or that another nan as trial night he asanlttedf 
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Would ths President of tho United Stats* dare do that* Why, 
•f eour... He aanld not. the ***• «* that federal eoart 

reaent saeh en insult to the adeUnletratioa of Jaattoe, 
that Judge sits to the ttiUMMt tryiag a «••• a#- 
eerdtog to law end wnder th* eoaeftltwtton of the mmmtwf *• 
know ftohody. n«it!s«^ the President of the Bat*** State* nor 
the Whole Congress of the Onited Statee* he ts there repre- 
senting the -ajssty of the la*, and that to* to aho*e •»«- 
body* it i* ahove Presidents; It I* ahoee Congresses, it is 
afeo*# all the seventy millions of peeole; thet Judge wider ear 
•ystea is under an oath of offtoe to do Jnatiee to that eaaa, 
and When the eeart dispose* of thaee eweettoaa, ** tto they 
get, if they ean, to the Sunrew* Ceart ef the ttfttoei «%**•*. 
thm they ere 4e*14*4i that Is the end of tfc* aatter to thai 
ceae, end aa eoasr *nywh.rs to r«*ia. «***. •** «*•* daei.ton 
1. •• binding upon th« President f the «***•* *tatea and the 
Congress of the 1h,lt«4 States •• it to apon tb. individual* to 
that ease. And *hy is tfca* sot ft is oeeawe this eonati- 
t*<fc» aspa that that aoe«»d*t, and the to- of the totted 
States passed in enrsaaae* of it, ara aae sssvi — 
!«►«, and the Judicial power of the WnlteW MeM awtandtog 
«, it does to eaaoo f i.iag aadar the aen,%ita*toa t. *«-* 
arising ^^er the ooaatttution and lai 
i. aaaraae. lto» I rspeat that that eaaaat he aaid of any 



eoaatry cf the fee of the .art* eaaeat tatt. I* •— •* *• 
„Ud of oar Kingdoa aero- the eaaa. la the »rlttoli law 
although their J»dielar, .tan* a. hi* •* •** 
for integrity and learning, that Jatlaiarf 



by the legislative branch of the British doveraaeat. 
If Furl lee? wit passss a statute* no aatter what it is, -if 
Purliauent passed a statute to-day eouf locating all the es- 
tate of lord Salisbury, the Proaier af the iritis* a^v cranoa t, 
aad directs that the proceeds af that sals shall ha pat lata 
the treasury of Sreat Britain witheat one cast eeaaaa*ati«a 
being aade, no court could gainsay it. ParlSaaeat autoes fh« 
l«»i and wfeea they have said this, that, ar the other is the 
las, the courts siaply execute that. ■ov la this country so 
legislature S* paramount, no eseeatlve is paranwunt ; fha 
Judieiel branch of th« aovernasat is authorised uy this fa* 
straaeat to gi»o effect to this constitution, and tuue'oforu 
ahea anything don© by the President af the laitsd Status, ar 
earthing done by the Congress af the Halted States vioiatas 
aay right secured by this inatraaaat, sad that uueetioa eases 
tup la a court of justice anywhere ia the Waited States, fadaral 
or atate, that court can sap that that aat ia a nullity, he* 
eaase it is in opposition to this faadanaatal law, and that 
power under our sy*teu belongs seen to a last tee of the Peuea. 
"Silastics of the Peaee in this Si strict if he is sailed 
to give s judgment in a case, And that judgasat depends 
what purports to b# an act of Congress, that Justice of the 
Peaee having taken an oath to sapport the osastitatton af the 
Onitod Ststirs baa th« right to say, sad it is his duty to 
so if he believes eueh to he the fust, that I wau't raapact 
that set of Congress heoause it Is ia vtolatioa of fee coa- 
st i tat ion of the United Status; that Is his s w ura duty. I 



would not advise an ordiaary lust ice of the Peaee to take that 



courso, bat he might do it. 

Bo* can an tttgllahaan take advantage of hie faaAe»eatal 
righto ahaa they are violate by lagtalatletf? «ep aaak ta 
the thirteenth Century, -y©a «**e *am*ltew» na e^eatfct »Mfe the 
history of ategland and raaienfiar Um htatary of ftngni 
and that amgna Carta la ©n* ©f the et»t»tee aff lngland, 
than farther along 1b the history there an* a farther atmggl* 
with tha Itayal Pernor and they araag fro- that rower certain 
eoneceeioae embodied in fitatatea. tha Mil of Bights » **• 
statnte ehioh gave tha right of tha e*it o^|fa*a**#irpae, 
and other, which wait* u» what wa aali aaglo~Seao» liberty^ 
How all that had been done beware a*r —tmanmmt •** eata*- 
llehad, and hence you will fUaf ia ■*&•* •*• lagiel»tio» 
poena* preceding tha Revolatloa of UN, that our father* of 
that day aaid tf***t we are entitled to tha f imdaa.fi twl right* 
that all togllehaen h»v#* and when than* right* vara accorded 
they had fall liberty. Itow yea •«* «*w ta a* »sgll*h»e*a to 
take advantage of hi» rightat If a aaeation ariaaa In an 
Ingllah coart at to whether^ thle wan la entitled to a writ of 
ihibae* Gorpue, the eoart will enforce tha etatwte. If Par- 
liament ****** a atetat* repealing that writ of Mahaaa Oorpwa, 
taking it away, than the engliah aaart eoeld not grant it. 
Ve have by the privilege* of magna Carta , that no «a^ aaaJ I torn 
deprived of hi* life, 1 thirty or property wltfcomt dme pruoaa* 
«f i«w. sow eampoac parllawaat *he«M repeal that, that ta 
what I weaat; competent for Pari lament to wipe eat a ****** . 
PT oaaraa ana Parltaaiant eaamet hind aaothar Pari lament, 
any «ah**oaaat Parliament eaa wtp* emt ma atatatee af a 
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vious Parliament. But why cannot that acaur in tnia country* 
In Bnglanci they have got no written constitution; they have 
got no anal t omnia aonatltaftloa. we tern* get a eonntitation 
anion amy no attended, oat .until it is adaeaded It in the 
law of the land for evoryvody, and «h#n a «9 «f» 
oraaeediag here against mm deprives s» of «y frooorty 
duo process of law, that this act ia In violation of tan 
atlttttion of th« United States, not no appeals to 
awondaionty a federal court or statu court ia to m 
aneetioa, is this eoaoiatont witti the conatitationt an 
anglieh ecwri is bound hy tho cxlatlng «ta%vlo« whi%aver thay 
mr; It is literally trass that neanere In the mirth nj» to 
thla tins ami at this day is Hot 1 * raapaat paid to tan itiwrty 
of nan, to tho rights of property than in anglaad, ant any 
amy that parlianent is ao mI»M thay cemld by a statato tan 
linoa lone "*i>* ««t all thaao ganrnatiee of Ufa, liberty Mai 
property, fhay oannot do it ia tale ooantry. Oaimot the 
courts of Bnglaad ao eenetroe an net of Parliaaaan am to sake 
it a dead lot tort n*«ii I answer that foa and Ma. few, if tno 



court chooses to ao aonetrae' It; oat no, If tho thine la 
plain moo^i 



If thoro ia no room to daafct 

struct ion tbo court ant naren an to that reealt 
an aet of Pariiattoftt any bo panned that la vary 

tho court has aald in sosse eaaee, 'well w 

aet; this net is inconsistent, tno first 

do not stand together; oar duty is to ssa%e than alt 

gather if no can so aa to give 

farl i anient, hat we cannot antra 
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4 id not annotate* that th«y Intended to aa&o tho Statute a* 
Boats a dead lot tor by conatruatioa. fhoy amy have oonatraed 
it a« aa to aake It a doad letter, oat they did not eay that 
thay 414 that. Parliament could aet, aerhaae, ay 
•tatate got around tea affaot af a Jadgaent, tat 
could ao doubt, if the court aald that tale aleee af proa art j 
beleaged to •*% If that aaa too Judeaaat of the ooart of 
laat raaort, I take it taat Parllaaeat oeule af a statute «e- 
elaro taat belenga to »B» aad ought to bo delivered to "1*» 
aad ao court could asaet it. amaa air. Bleoketone saye that aa 
act of rarllaaeat ia void boeaaoo it la iasaselble of aoforee- 
uent, he aeeae to aa* that tao ooart to aowarXoaa to enforce 
It. If It la iaaoealble of aa faree ae at , way ia it to be called 
aa act? fne court alaa>Xj aayu by that t *»e da not 
it, «o cannot anfore** It,' and tboroforo it ia ao 
paper. Wall of enarao one rarlleueat taaaat undertake to 
bind aube accent patrliaiecnte. *euid rarlieaaoat ba eanipoteat 
ir Parllaaeat could bind sabeeuaent Pari laaioat at 

Kcv I aaa« *r©» that subject to article 4. the firat 
•oction of that artielo waa %h» subject af eaaaldaratloa at 
car last meeting ahon as talked aboat eeraonel mrapartj. 
•Pull faith «nd credit aboil be giv«t ia oaeh atato to tho 
public asfco, records, and Judicial yreeeedlaga mT every othar 
state.* i d<o not cars to add anything ba *fc»* I aaf4,.aaea *j,. 
that ottbj<*«*t, 

I'h'i e&cond a act inn ia oao of 
It has ^ (>a th4S 8Wb j ect ^ .j^ aaaaidaratloa aad tt ailx bo 
tho sttbj^c i,t each wore cons iteration. It la catty tue linoa 
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m< a half, and they mrm wxy valghty »or*a. -Jha «t tlaaaa of 
aaah atate shall bo aatitla* ta all arivtlagaa ^ l BW |l li 
•f aitisaaa ia the awtnl atataa." it Is a littla ■■■aaia'ln 
vortai, bat tha objoet of it traimat ha ■twiarittul, th 
oltiaaa. of «aeli atato.- R« d ir . oaonaatla* wit* ft-t .,,« 
consider th* first elaaaa of tha 14th — wahaaat. « ttl -^^ 
•**..• We «o*oti«o. t«i* whoa w« thttfc af tha etail War .boat 
thia. that awl tha othar battla bain* tha taraiaa, point ia that 
w; that if this aartieaiar battla hai not go.* that .^ 
tha amy it «*. tha rmlt. »oal« hara baaa far «irrara«t! 
•• «y v*ry ofton. far laotaaea, that tha tarai.. aoiat in tha 
w wa* tha battJa of »attyaa*f«. Wall «hoa aa taha oar adntfa 
*ff of aiiit.r, m&ttm fo 0<MN|M#r ^ ^ lttt0i|1 ^^ ^ 

th. coaatr ?t 1 thin* aa *ay .^ that bat t«r thi. oiaaa. that 
I - .boat to roai tha eoaatitatiaa af thi. aaamtry aight haoa 

boon Wy different, mt^mt elaaaa of tha 14th nhnut. 

•All parens. - not *« paraoaa, hot rt J paraoaa, «ark yaa 
not all ,iti. TO », but . All PmoM ^ ^ am%mrmllm0i ^ ^ 
Ooitod 0Ut«* t ^ » ubJftCt to tfc# Jupl-feUoB ^^^ ^ 
oitUaa. of the felt a* atat*. *„,, af tha Stat, aharaia thay 
«•""..» fhat t b.iiaa. is tha fir* tia. ia tha aoaatitatiaa 
that y „» flr4 th , phpas|| * cltla#mi rf tM ^^ 8t ^^ m 

*»> fi«d in tha ia*ioi»ry . r ticla . Mmmt ^ ^ ^^ 
that tha Judicial po*or of tha Unit.* «tata. artaH. tmmm 
athar thiaga, to oo«tro„orai.. b .ta^ . ^. t# ^ .J tf— > 
of aaothor at.t.. ^ b#tw##ll cltU#n- rf tw#p€i|% ^^ 

b«t the phraaa »eltiaona of th* H*i«»* a>» * - * 

lh * 0ta,t *« «tataa» appaara for tha 

Tire, tlma In tha 14th a«and«ont. What <te«« «..♦ 

-in tat ««aa; ahat 



la the history of it* Along in the early flftiea a cane got 
to the aaaraae Court of the Halted Stat**,- it ia th« out of 
Brad Scott against Sonfont, It U ia 10 or 19 ho ward. Vnleaa 
Foa road that eaaa you win not andaffwtaad saw thine* that 
have oecarred since that ti»e. that was tho ean* of a eolored 
wan bringing a suit in a circuit cowrt of the Unit* it States at 
the City of Saint Louis, I beliewe. It involve* the e.»#atloa 
of his freedom, and it got to tho Sapraa* Coart of tho ifnitod 
States. Sow you will reaenfeer I haw* j*at read yon that the 
Judicial power of the United St « too extended to contrevorsioe 
bfttvoon eltlaoEis «f dirferont at* toe. fine of tho questions 
raised in th® case was whether or not this colored nan of 
African descant was a eltlaan «r eonld ha a eltlsan of tho 
state of itisseuri so as tp antfsortao Ma to nt ia that ca- 
pacity , and that indued tho court to ooaaidor the aaeatioa 
of citisennhip g<uersliy ; what ^ mmm% ^ , ltllf— |f> ^ % 
state; what *at> «*ant by citisenahlp of tho Unit* 4 States 
Wo so»etl»as *ra m the habit i« owr ordinary oonwaraatlon of 
speaking of particular things which hare oeearrod o. a^t. 
*«ioo.. «at «m i , MU i rwa^,, *• ^ tla* *a*rgo 
Woohit^oa was a special rrovideneo, that ho was raiaog *p 
for too eoi* h* did, and that so other amn oonld hawo daaa the 
work ao far «« w« oan t#ll thmt h# « M ^ ^ ^^ #— ^^^ 

was a .p* ei « Providence, ana that «o other an* oeejld haw* 
perforaed tho work that ho did. ». talk in the anew »«, 

about Abraha. Linooln, and aboat l*yeMa. S. graait in «, aejae 



••■••• ' t *»lak I aaur say that f-a** — ,,* — 

—# »«7 ma* that oaae ana a sort or special 

Providence to this country, i„ that it laid the foandation of 



a eiwli nr whleh, terrible as it aaa, awfai as it aaa in its 
a onxyitw M la the Ion of llf • end aeney, aaa la the aa* a 
bleaela* to this country la that it rid w«f tt laatltatlna 
•f African slavery, that ease aaa tho beginalaa; •* *aaw 
atragglt. fa* aajortty of the PaprtM Ooart of fee aaitat 
States as then const I tut art said that « colored aaa of af rlaaa 
deaeent was not one of the people of the (felted Statoa ay 
whoa and for whoa this conetltatloa aaa ordained. It laid 
down the doctrine that citlaaaahla of a state was different 
froa the cltiaaaehlp of the Baited States; that • aaa atght bo 
a eitlscn of the Raited Statoa bat he coal* not be a eitiaaa 
of a state eaogpt with tbo consent of tbat state. Bow 1b tba 
light of that historical stataaaat abaat obi oh there eaa ha 
ae controversy, laid down la that oplalon wale* stirred tbla 
eoaatry froa one end of It to tba other, which brought this 
country face to face with tba problea tbat tbla 
aaat aim or slavery anst die, It aaa 
froa that that brought oa tho Civil War largely, which roaaltod 
la this aaendraent, whleh »» ye. beyond tba aavar of any atata to 
alter it~i am no* now discussing tba polioy of tbaaa things, 
hot tolling you histories! faota, which aaya by tho flat of 
tho people of tho Titeitod Statoa that all persons bom In tho 
United states and -object to tho J art ad lot loo of tho Unit a* 
Statee, or all persona nataraJLlaaa la tho United fttatoo are 
not only eitlsoao of the United Statoa bat they are oltiaaaa 
of tho a tat, in which they reside, aaw to atate it la a way 
that yon will understand it: Rare le a colored aaa la tba 

•tate of Tennessee of African descent. He was bora la tba 
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state of Tennessee, as Ills Pather was before him, freed by 
the 13th maJMBt, made a freeman. Wow tbai man, whatever 
rm«MM may think about him, however aieh she may §rmwble 
about It, if she does. Mo not My that she dooa » but what- 
ever sha may think of it that Mm U not eotly a altlaen of the 
Unit*! States bur he is a eitisen of the ***** of Tenneeeee, 
because ha was bora in tha United Status wad hora subject to 
tha Jurisdiction of the United! *tatee, ana tha mandate of 
this instrument is thosa two facts concurring; ha is a clti- 
saa of the United States as vail as a sitl&en of tha state la 
which ho resides. Judge, does that Include Indiana* ffo« The 
ease of Hk against win lams- ^t wish I knew the volume— tttay 
were considered ac an exception. Ton will find « wry learned 
opinion there by the majority of tha eowrt. ft was the ease 
of an Indian who had left his tribe and aajse into the state 
of Nebraska, intending to become a part of that people, and 
tha wajority of the court thought that ha could sat bee owe a 
cltixea of the United States That eaaa was apart fn»w this 
amendment; they were wards of tha Wet ion and they thought he 
could not become a citizen of tha United fttutes. I had tha 
misfortune to differ from the eowrt apoa that quest i em, and 
of course I was wrong. Would a Ohiaamen born la this count -y 
be a citisea? We have now before us radar consideration this, 
case, and when I tell yoa Hie eaae you will probably under- 
stand why I cannot answer your question, as it has not baaa 
decided. It win he decided some af these days. It is the 
ease of a man whose parents bath ware Chinese. They eajpe to 



sanPraneiseo at a time when it waa easier for a Chinaman ta 

-15- 



get late this country than it Is mow, end the father 
is kMiniH there, and shortly after a* aid engage la business 
tli«ri,»tm, however, a subject of the e m pero r of Chiaa, a 
male child was born to hiw. twenty odd years afa. A few year* 
ago that young nan want back to Ohine* aad taai etteaatad to 
return to* tale country, aad wan refused adMieelea. Be slaiae 
that ha waa entitled to be adaittod. Ha elala* Quit ha aaa 
a citisen of the tfnited Stat an, although hia pereats ah at ha 
waa horn and atill ar«f to-day aaa subjects of tha uuaerer of 
China, for, says ha, "I was horn In tha Qnitad fttates, and t 
waa horn subject to the jurisdiction of tha Qnitad mid as, aad 
by tha very terms of this 14th aaeadnsnt I aa a citisen of 
tha united States." That Is tha question la the case. Haw 
that quasi loo involves other coasidaratioaa. Yoa will re- 
■eutber in the constitution there Is power given to Congress 
to establish an uniform rula of naturalisation, aid thla 14th 
aaendstent curtail that power? what ia aataralisatieaf way 
It is turning a foreign bora aaa or taming so nobody di o waa 
not born of American parents into a eltlsen. Mow dees that 
14th amendment curtail the power of the United states over 
the subject of natural i sat ion* We have for many years had 
the policy- -T am now giving you *he argaaent en one side— we 
have had the policy of excluding the Chinese from this country 
absolutely, except certain classes, and the power of the tat- 
eminent to do that no one dlspatas now ©r can dispute; it has- 
been asserted time and again and we have dene that upon the 
idea that this is a race utterly foreign to us aad aever will 
assiailate vith us. They are Pagans ia religioa, ae different 
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from ue that they do not inter-marry with us, and we don't want 
to inter-marry with than, and whan they dia, no matter hear 
long they have bean hare, they sake arrangements to be aant 
back to their Wat "norland. That there la a wide gulf between 
anr civilisation and there civilisation, and wa 4am 9 1 want to 
mix. The consequences of a different policy perhaps any ba 
apprehended in ay asking you one one at loft* which I dan't ex- 
pect you to answer: What would have bean the condition to-day 
of the states of California, Oregon, Washington, Nevada, and 
Utah, and that western pacific slope if wa had had no restric- 
tions whatever against the admission of Chinese in this countryt 
If out of two or three hundred million that are in China, if 
out of that number fifty million had been hare by this time* 
as there would have been if there had been no restrictions, 
that whole Pacific slope to-day would haws been dominated by 
that race; they would have rooted out the American population 
that is there; would have compelled all the laboring part of 
that country to have left and come to other parts of the 
country to seek subsistence. Now that la said on one aide, 
and the question was put to the court, can it ba possible 
that the 14th amendment had the effect of tying the hands of 
the Congress of the Halted States in the matter of aaturalian- 
tion so that the children born in thie country of people who 
are Chinese subjects, and who always remain such, should be- 
come citizens of the United States? If so, what would follow? 
wa ware aakad. why, they said, • It would follow that although 
that man* a Mother or Pat her, no matter what thay could do, 
could never become naturalised citlsans of the United States 



because «e had never p e rail t ted naturalisation ©f the Chinese, 
if that father and Mother and that raee were excluded from 
this country, that this son by the accident of his birth in 
this country became a eitisen of the United States, and there- 
fore eligible to the Presidency of the Suited States, eligible 
to the Senate of the United States, and eligible to say po- 
sition In this country, 'and according to the saw* principle, 
it mas argued, that ir some of oar own people, American born, 
and their ancestors American born, but they should be traveling 
in foreign lands and stay there a year or so and a child boy 
should happen to be born to them while there, that son would 
not be a eitisen of the United States because he was neither 
born in the United States or naturalised la the United Statea. 
Vow those questions are Involved I say la that ease, and T do 
not think I can answer it yet. when the ease is decided I 
will try and bring it to the attention of the class. How it 
may be decided, I do not know. If 1 did, I would not say. 
Of course the argument on the other side is that the very words 
of thi> constitution embrace Just sues a o«««. Wow go back 
to that second section of article 4: The citlsens of eaew 
state shall be entitled to all privileges and iaaatnitles of 
citizens in the several states." what does that meant Here 
is a «can in the state of Virginia who was entitled by law of 
that state to make a will and to devise his estate. Suppose 
the state of Virginia by a statute should say that no man 
living in any state outside of Virginia should inherit real 
estate in the state of Virginia. Would that statute stand* 

Not for a moment, and why* Here is a Virginian entitled to 
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Inherit real estate, but that lav would deny the right of the 
Hew Yorker to inherit that real estate in Virginia. Wow this 
section Means that a citisen of Mew York is entitled in the 
state of Virginia to the sane rights that are accorded to a 
man of the sane sort in the state of Virginia, a citisen of 
the United States. How I ought not to stop right here with- 
out asking one observation. Not that there are not certain 
things that may be required; for instance, a citisen of Vir- 
ginia may bring a suit in one of the courts of that st ate 
without giving a bond for costs. How the state of Virginia 
might rightfully require that a citisen of another state 
bringing a suit in the courts of that state give a bond for 
costs. Because he lives out of the state, and the state of 
Virginia cannot touch his property. So she says you nust 
give a bond for costs of deposit the amount of money that nay 
be naeessary for the costs. 
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Lectures on Constitution*! law by Mr. Justice Harlan (Cont'd). 



March 16 « 1898. 

¥s were considering at our last masting section 2 of 
article 4 ©f the constitution - "the Oltlasns of each State 
shell be entitled to all privileges and Isnraoities of Citi- 
zens in the several States." Before the 14th amendment was 
adapted there were cases in the federal and state courts which 
involve a construction of that seetlon of the constitution. 
A eltlsen of Mew York, for instance, bringing a suit in a 
state court of Pennsylvania would be required by the laws of 
Pennsylvania to give a bond for costs, whereas a citiuen of 
Pennsylvania suing in one of the courts of Pennsylvania would 
not be required to give a bond for cost, in order that ha 
•ight naintam and prosecute his action to a eoncluaion, and 
it was stated in some of the ansae, it was contended that that 
w«a a violation of this section of the const i tat ion that I 
kw*e Just read. It was said, plsusjbly, «Teai are inuosing 
t*« citlsen of New York a burden you don't tnsjoas upon 
own people when suing in the courts of your state," but it was 
held, I think without any contrary opinion anywhere, that that 
was a reasonable regulation tint was entirely eannlstsnt with 
this clsuss of the constitution, and for the reason that whan 
a court gives a Judgment to? costs, that Judejstent would *• 
ineffectual for any purpos* unless it could mash th# sum 
against whoa the costs wars chersad, but iy &« J^ved in another 
state the process of tn* " -urt ,°f p ™*ylvania for costs could 



not reach him. Therefore, as the eliis«n of Hew torn uas 
beyond the process of the courts of Pennsylvania, It was but 
fair wad right that if ho sought Justice at the hands of a 
Pennsylvania eoart he should give security to pay the costs if 
he shoald lose the salt* and it was held not to he a violation 
of that clause of the constitution. In an early case, reported 
in one of Washington* s circuit court reports, there was a de- 
cision by Mr. Justice Washington under that clause of the con- 
stitution, la which he said that the privileges and is— m l ties 
that are there referred to wees those fuaaanoatal privileges 
relating to life, liberty and p ro pe rt y that inhered in Anglo- 
Saxon liberty, and that it did not apply to the ordinary regu- 
xation as to business, as to proceedings in courts, low that 
section was very smelt enlarged by the war. I say by the war, 
because there are certain finsnanento to the constitution of 
the United states which everybody knows wars the result of 
the war, which would never have been incorporated into the 
fundamental law but for that Civil War, and the mendwent re- 
sulting freu that war which relates to this subject of eitl- 
aaaship In this country is the first clause of the 14th an end 
■sat. I have read It to you before, perhaps not in this con- 
nection, let as read it again: •all sere can*, not sans per- 
sona, aot s few pe rsons, not say privileged character, 
"all persons bora or naturalised la the Qui ted States, si 
subject to the Jurisdiction thereof, ere el tineas of the 
Halted States and of the State wherein they resld* ' 
was the oeeaaion of that slauaet What Co— it aoanf 

the war there cane that eaae to which I eaUsd your attention 
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at tha cloaa of my raaarka nt tha last aantlng 9 Dr#ii Scott 
against Sanford, at which *ha aaaatlan arona whathar tha 
colored Man 1b that nana, Brad Saatt, Tin a altlsan of tha 
Unit at Stata*. Tha question ana partlaant bananas tha Jur- 
isdiction of tha fadnral eoart dapandad upon tha inquiry 
nhannar or not ha ana a altlsan of tha Unit ad Statsn. Tha 
Majority of tha court, spanking ay Chiaf Jaatiaa Tnnaj # nald 
that that olasa ©f paopla, aanaaaamata of JyMaana, warn not 
a part of tha psopls of tha Unit at stntaa rafarrad to In tha 
praaabls of tha eonatitatloa for whoa tha toa arawaa t of tha 
onitad Statas wns ordained, ami la that opinion thara la a 
jcraat diwiaaaiiMt u»<m* ***** ao«»*4«n of cltisanshlp» and It ana 
hald by tha majority of tha aonrt that a wan night ha a «lti- 
nsa of tha Unit si statas and yot not n aitisan of tha atnta 
in which ha rasldad, that citinanohip of a atnta aadi alti- 
sanahlp of the United states warn %m diffaraat thl,H(pi» that 
It ana for aaoh stata to nay ah© ShonAd ha aitisaas of that 
atata, and that tH# United fltntaa 'night logislat* mm long aa 
it ahoaa In asking eltisans of tha Baited stntea» hnt that 
aid not nan* than oi tineas of tha atnta aalaaa that atnta 
naaantad to 11. Vail that anr ended eat It did not sad be- 
fore tha people of tha tfnltai lltataa abolished tha iantltatloa 
of slwrnry and took oat of alavary naweral adllloas of poapla 
who had baan aaattals, who had haan araaarty aadjar tha tamo 
of tha several state** and mada thaa fraa. Tan might nahio 
than trmmmma bat tha anaatioa atlll reaaia«d v warn thajr ai ti- 
lt wmrm thay eitlsene of tha Oaltad Platan* vara thay alti- 



sana of tha statas In which thay werat That anaatioa it 
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intaadaa to olaaa aapaaa ail »av«a*»*t«ra or at«ipata »j tWi 
14th aawaftsant, ana ttmmtm it to i-swatrownirMola nnaar 
that w«*Mit, whatawor an naf think ahont It an to tha ooli- 
cy «f tt t It is innontrowortihln ainon *»• •*-***•- •* «■»« 
lw ,Mhi^H»Kit that awnry eolora* an* «*w •»* •»*** *» **• 
MM 9aataa ia «o% «*y * «"*«•» •» «"» W ^ %m Btm%m m% 
ia m aitiSfA a* MM stata in «UI ha w»i*na. ««• •*•»• 
might aaolara at aw* sossioa of tha lagialatara for a half 
• aantai? that tha aalaraa «» ana «at a nitiaan of a stato 
MA ao*id not b* a«eof*ad tha righta of cltUon.hip of that 
stata, but amah a daaiaratlon mmOA fall to tha ground an 

«„ «*»<»• am* *■**•" — *«**" **** aa*a*hsant. HM* JTOO it I* AOt 

all «hito pnraaaa, it ia not all aftjl*4*VJaa» hat It l« all 
aaraoaa that were eons or natavvlftsat to tha BSattai Statan an* 
saajast to tha jarlaalatloa of tho Itaitaa Stataa. lhay ara 
eitisans not only of tha Ohitad Stataa ant atf iaaaa of th« 
stata In which thai r«»14i, faarafara a aalarai ana living 
in tha stat* of Yannaaaaa* if ha 'hat a aoana of aotloa a g ains t 
sonata** in tha atata of Raw Toirtt, coold bring hia aatlaa ia 
tha faaaral aooit ait ting in tha atata of Saw Tor*, and in hia 
liaelaration allaga that tha plaintiff, John Jonas, a altisaa 
of the atata of f annosasa, oeaplalna af loan taaapaaa, a siti- 
mwa of the stata of Maw York, amid if tha daf ta d ant in that 
eaaa and a & plan In ahataaant to tha off an* that tha nlalvslff , 
John Jonas, waa not a eitiaan af tha atato af S'nanaasaih, ha 
ooald not sustain that plan hr arawiag that tao alaiatiff was 
a hlaeh taut; ha would hava to go boyaad that* and ia tha aaaa 
that i am putting tha plaa in ahatoaoat voald ha 



Ml* soaaaso tha slash ami sns sera tti tha amitai Btatsa, 
eabjaet to tho juriadiattioii of tho <WfK Stntos, wad a aiti« 
san.tharaforo by Yirtno of this «Mntawt, not only of tho 
ami tat statas bttt of tha ststo m ahlah ho mii«l, vhothar 
fetid utittn ana tad it oi* not, fltiii-ipoff^ro nt§ mtata ana Justify 
floor legislation «M«H is grwanlMl igpoa' dteftrlanamtism an no- 
«noMt iif aolsr. It cannot amim* om las.- bo nattar nhat tha 
lav la, vhatfear it roiataa to voting, vhotnor it roiataa to 
holding of offieo, afcotfcar it rolatoo to too asaalaltloa Mi 
disposition of property,- it osnast nana omo lav appliaasla 
to too whit* wr and another atpaliaakls to tha elans —at 
iaa *"- **- —**® "■» **i tha a&naR nan in that stats m 

eaaally eitiaoms of • atata. emai «■ »■■■<■ ■* *•«.* _* - 

m >wt, una fwii asnmnf dlst&agalaii mgalnst 

than im raspaot to thair linaiiiiiitt *- mm — - - - _« *-. „ 

MMmuvtaw aa aoonaat of tfcair ma* 

ar aator. if . .t^a. for tnainnnn, passai a statata ay shin* 
it attonptad to PW oat « hinah ana Km iaaa.rt.ttag ostata 
daaiatd to him » r *i llw ^ Um% Um ^^ ^^ ^^ ^^ 

14th anondnont of tha eoaatitaMna, and this olaaaa that I aa 
*sati«g haoanaa it i. «ot aaaaataat far tha atata to ___ 
thht right to that raeo ahlla awarding it ta tha nfttta 
ta athar aorta, thasa t«a aaaattaaata, or mthar thia 
aanntnaat, tho 14th, ta aaaaaatian vftth tha artgtaal 
tutiaa, aataaltahsa oano far mi, mm*n f) ^ *® mm o* 
Citation, that aat aattoaa af tha daltoi mmtm. m**** m 
mativo or aataraHnad, % m t; m . #smml> hmTmwm tha lav 
nthor oituaa, and that aa panar ia thia 
ststa, eaa 41 acr latitat* 
solar. 





■wJailfliifl prlumipl* mfiaiit *l»toa aar aaaatttatiaa rwU, and t| 
raata tfcara HNNii, ■ It aavar «U aa «*iwii|{^l, aa 1 t*l»*t.^ 

«0v «o to tto aaat mmmm » m M hhm atoaqaat la 
Sftata alt* Tr i aa aa » *alaar» «r at bar Grlaw, 

fMtt **•«§*•• aad »* f«W* tB aaattor Stata, atoM «K 

a*<*taa aaaaativa iataartty af «aa "tato faam aMa* Uh flaa v 
1IM> #iAiwai aa, to t»a raaaaaa to taa tttoto aavlag JWyMtta- 
tjUm af tl» cwiiUiup«* Oaly fiaa aaaYa iitillf Uaaa Uiartt ami 
aalaaa yaa tea raad up an tha aaajaat fas «a«U yraaaaly raai 
It, aalaaa yoa «ara aataata* ***T «laaaly # •• • tataa af aa 
navy araat aanaanpanea la Itaatfv-aat yat it la oi»i at taa 
limca abtait aim this aeaatrjr to$ataar # 
taa paaaa af tala eaaatrjr. 'Wait aaaM ftapaaa IT *aa% 
vfatoii aaa sat ta taa raaaval imaattiatiaa ta-aajrl Wmt 'Wm&M 
Happaiif Wrarytody agrtaa taat 9 aaaayi to taa aatoat taa* taa 
atotaa taw* **rt«d atta ft hair pwawr aat acipnataot a caaarat 
town at and aivan It aaatral. af anttam aaaa trial ia taa 
aaaatltatlaa, in all ataar aattata taa ataito ton r a aaraat ito 
tail aaa«p wad ts aaaalata, tnat la* 
Iflttt aatlaaal tovaraaaat. laa at ilka 

Mar? A aaa eaal* aaaatt aai'iar la taa atata at *tr» 
i-aaMpraa* aaa to sat aaly to atoa aat aaa taa liaa law 
atata air *aaaayl«aala« ana that la laa aaa aff tout araaa 
to aaarUfff frai Una atato af atiniate anal* ga toto 
taa atota af 

aat aai lato 1 id 

if aat 

taa sail af aaaaayiaaato aaMt to lay ala 




if to ttot atata ami. itato Ms lm*# aaatiwp in lata; 

aaaa tm ia^alipy to ■«** '«oi taa* naajaati <»aa 



alia* t*at ta aa aaaa. tot aa* aam toa aiaaaa taaj^i 

aoMlt art— la iut aaaatry aaiftoaaa* 
J«aai0«^**lM» toa 9av«naar af wm atata ta aafaitofat ta 

Mlii attljBtiaaa- toito ll» ajaTtotoaaaJI aata ta HippM% ttfilt 

aaaaaitottea* «r aafaaa toa ami flaas toa toatot atoaaa wall 

i pii| ] i |.f|ii|<f imm saaattf wit ft *%§#% aa liaaa as ♦f wHy af natfii«» 

^-*-*--< ^^aj £^_^_ | wto^aaaA ||A ia^feaMa^aife *a^k to M^ahaaaaaaalE ^Vaa^aa^ ^kaaak .^aaitoAM ^ua£ 

^Ba> aj at^aava^ a^a^aaj ^*aaa^oj a* ••^b v^a^aaaaajp w *^^a a ^^aara^aa^^^v ♦ ••♦■*•▼# ^BaT^ar avaaaFa^aa a« 

toat aart. totu r*»antiy,*aaraaaa I aa aaaafetas tea faat 

*toa l &mm%m tint it ta aaa aatovatoa^aatoaaa it la aaft» 
tot I tblali It i*,-tot I taa* Mat ftftaaa or taantjr 
aaa Iff a aaa raa»«s a wwmm toto# *f toa araaiiaat 
af taa natioana. aaaa i^oaaai it* aafraaaai taa HiwiMiHliiiw, 
to toa ualy %« gat aaaa a tfwto aaaa toga* ta taa ait* af top 
Wmm aaf ara taa wtpawnra aaaa Mil ftai iitMaalf 
lag la toatraal we ti«a)aa v aarfagli*- aaf a. aa 
ato. Vtftaaa ar taaatf raara agp. a aantliawji, ,., , wm , 
af a vmw nan aaa ta aaa T<w%, aaa gaUtf af graat faaaaw to 
atta a aattaaai aaaa la taa «ttf af lav fan*, ant 



tor taft ali toaa aaa at mmm aat aa raaatoa. Ha taf , taft im 

:la faaaaa. Ha Haul 



UlijF toara, aaa aaalaa i 

to toi aa traattf aiaa toatoto taal aaaii aaN(P 

far tint ta aaay 'ant af taa toi tat atot 

i, mm ftoaltorlpi aaaa aaaa aat laa* JB»* toa la 
i aat aaaa J H i iit at ta toa atota aaarta fa* toa 
rascality in r«far«ae« ta taat haak. Wm WW3VU99* that it 




murit «et m 



tt*t ta* state 



ta #0 wtt* 




ill lli'k* 



t« Mm lMct A 



*i« «m«« 



tt i» 



it *h»U fc* 



ir * 



mi to 
UP %« hm 



0»u?<»r»t* f»r tn# 



iatietM is • 

tfc# j«*t 



* *i>' 




1« 



if tiM 



I if 



*»*•••* 



If «MMI MVlNliMMMt 



t tat ■■■M* *• «**»»••• mm ** 



a,***, it in • **» «ip^ •*• - * 

fliMMlt «» 10*1*9 «t «■* «•"•• * * 

mutant I « • P*"§ mm *•* f 



* .*.* i— r thou* t at th» M|iW 
1>f «i Ohio UWfi «*• **■** • ^ 






w«a,iu #***•»«« »**■** %l * ,fc1fc **• — 



tag, «** u~t n«fc* ******* T^*!!LL^-!L. m» iu t 

Wit «!■• 



*«r atari j %••*•* **•■*•« "■ 

Ml tin feat'**** ** •*•• 



«f HUB •» 



• 



•» •««. £■«■» mnw !■»• 



h la fc« *** 

^ , MMribHi ta aa% fcift «» tw 

tint ai»va; *>•* (•a**** ■» *- 

wan 
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Aft kft 
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Iteliiii awt prt Ms in J*il* iv i^tttr 
•tit«ti«« m* not pmiftMl r^» it. aw 
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mi if 
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mm*-* 



i 1* 



fMMIf>il4l -MMUffc ( M*l|i fMI 



-II- 



mutt *JbJi«:n»tC|r. «ii tfc* pwr #f iltto »<mnlir\r «iut ii§ii»totgrt Ml 



to* state*. «ks «ftti«Mdi f**«nM»ft itaniii %mm im§ liist to 

fi*fet fMl th« f^ff' StoPS* -;#¥■■ to* «qpBtomtte» *j£ to* 

■fcjfgre . 

v tor tout riffct to lto», tor fits rifflfe to hsrv^Mtf 
•ft all. ffcs a»tof*l tssisssy *f *v*ry 



f setif natorsl to *s m.1* I* to totok m gr««t t«tl #? 



Ms. ' A iiwi to as* tm&t it warn toji* in*** ttMk asm «f M» 
ftodly tiMf ©f^ato stosr tonity; tavt *o»*t tifc# Ms «toto 
iA«tt iPMiff ©tosr stoto; a mm Iib ml to&f • worn tUmni #s«s <-ast 
to** »ri«* in Ms stoto, tot to* leopsr a* Ito* aat to* eftoasi 
w* *•*• tiff ie*ltls« t tt» a#f*# B«MO]f •• rssto to* »*tot to 
tols cwNMitry wimi «• «rs to wmm to •safttotwlto ©tosr pM*» 
pi.* «ni *tlar cewtrl*«» to* fixator tbi ***«itu»itir svsvf fias 



JtesrieeMs f «•!• tout to«r* wiltoU a* ft |»f««M»i f$w%% liiPt at 
atoalagtoa able** afciia f t pawtoato tto atotoit -Mil all taatr 



tinjkfii, iff f •% »tnMg «wimih to pratoat aaayy atata mai mm 



»i« 



alfttaaa «r tiw nut % as "fttbtM aaaWata rtgM* "By ** iafaiai a* 



p*a*r. Hit» eiiftoe pays aaia * hi altaii a* **£f*ar*i a#, 



si** «i m aatiia*, Jaaja* «r %a» .****»*» A ataaa 
toat to* aWaraar *f » *to«* aaaa** %• aaap atlas iMp-#a*tofr 
apt '*<** t—tmttm i» tuiKt yaa unit i aa ii t^ ^|«it«tei 



til'* ( kj» w w r t« aimwr ttaift Sana*. «h« «*>ll«Bt t*mi' »f 
tlM ««*^ittttl«B fe it bait b# ateilL »k> 4MU««*Nf «p« tfciit. 1,ito 



M« win-Mit mil ta»t lt« (MiBtl »• «itt«0t«t v- wm **• 

to Out 




%m to ■•* %«»■ to «•*• 



-»- 



It 



i; *»• aty mmmr mm tferni I **•• t iww tint *— mt 
fc« tte* h* in* g©* «•*<* i«pa mmm f or tt # tat t*« 
*m»t lt»*«2r* tut* ife* nmm, ^ «•*»»* irfpH *>tWg 

**« prepeef tioo that a eoort MiUtitt a— a, — - 
•f»w «* a st«t« mi ordar hia to «o « thing, $r *• 
JM«tl«*tai to do %i«it aai ^ r«f*^^ t |» mm fata* to ** 

•wrt pmitis of eeatMpf ««| arr^* tfcm% aa*-™**. ««* 

finally pwt m* ln Jall f0r MiNi| m ^^ 

■"^ww w» www*, mur mt pill 
«*» ^Wh, M hiatal* a«®a»ia ## tt ,,, 9M|| ^ 

to th. eity of n^ *„* tMlBlMi tammt t<| ^^ 

■F • mam mt Y«at tlfent. ia * ttagnif jinito #*«■ 

**£gM *» **• **** «r i» ibn tt til; aa 

** aall; he had — » T rarMMtiU- - - 

J*«jr M»m a«R *»• »*, tak mpHi« .« ^ 
•P* i. th. «. ^ *«, — „ ^ ^^ f a •«»* ^. 
•fca aaa ft* tk« v M | ftuiflil ia HrwIimaiMi m**> 



*• "ft* 1 "* »•«*««* ««r» -iiwu I- tew mm «„,-*. » 



^lltet, rer r^a.ett^i »t the n «t Hirtiii, w -nta te 



fawor *ii* us piirfcioalar iPW't of taa aataiatiaa* aaa taat 
m win g« bafara tli* graaa Ja*» wtta taa •*■ •* **■* alatrtat 
l H tPuy anrt hawe taat waatara w i fr i ia a t iaaiataa for aataiaia* 
ImH tuodur Mm *r«t»n»«» t aaa taaa p»t» taa toworaar 
«r «•« fork at Albany wita a ooav of *aia ioaiataMat and «•* 
• p«pl»if ion apon *&« SNrf«wii*r af UMiaas, far ttttaMt. far 
tkiji m%n Wall taat la fPsaaaftat %n taa •*"•■» #r **■«*»» 
what may tn« Ctevaraor of Xmmu ao attaoa* vtomtinfj tka 
Why H« way aa* tkia agaat ©f tto atato of law T«* t 
•Us this na l£ *aw York at iUf MA aa go tfcara to 
nan bay tbaaa gooaa?» M «Urt» , t *■■»»• aaya taa «f» «* 
fork; "Jtti I knew is feara ia tfcia ***• akaaat agniaafc alii. 
mn t« a worrnat of tii® afovaraa* of ■» Walk." lr tkat tfeto 
tin* r#f.ai3 wsrebaat gata wia* of «»a* *• «aiag ©a, «■■ aa 
««■«• bafora lino gowafaar* ana ha aaya ^fcy t aaaa # t in MP 
York, I AMtt't go tteara at all. I» •»*>••» 
flat frwa th« Jaatisa of taa atata af Maw laffcV 
of the ooaatitatlon f * ** yaaaaa afcarga* in mm atata aita 
traason, feloay* or ©titor or Law, aka aaail flaa «raai Jaatiaa-* 
Wall if th« man navor ma ia law fark, a© tiga*t flaw frwi taa 
Jaatiee of *aw fork, ana aaaa taat faat boiag fcnaaa Ita iwuwi 
wtlaffaatory way ta thu gowanaar af taa atata air 
ha aill aay to taa agaiit of taa atata af Wm larks 
bring »• a aaaa waaar too eotwtiiatictiK, faia aaa gjMa*t | 
to sW fork, aa* ba siavly aaWampaalai af amil.* Haw ia 
aaelt a stoto of eaaa taa kftar of ff i — i ia attcia wall am 
toot io aat « <aaa arifefaaai aa taa aaaatitattaa* aai I 



sot taliwor 'Wwrn mm to taa agoat of taa atata 

**A^a 



to as osrriot %m 9m fat* sad tnlai. B* tlt« 
yon anas daasriltiii iupwly to taw «asa af if him %ttara no fl 
to a torrttary ffsai a statot ito. tho apaaflaa ta a vary 
aaa»aartat* MtMllM glat fw ukal it; it givss as a 
saaass to Mil yoar attantisa ta tho ssry urti. It ii • 
piHraMii. 'ti:ta inini 1b Mf stats wita <a ritao a%s siissi ftaa frow 
Jaatiaa anil is feaad te fustatar atata* as aawf inMnmit mm 
•rtm« in on* stats aai fisa to aaataftcr stata. Win jm wonlii 
ask at wm, mm It as that a aaa is aafa vasa no fl 
a state and gaaa to a territory* an, 
wftos of tiw ttnitwi statoa aaaaai air 
aaao. tha tsrrltoriss of taa Unltirtl statoa art «a%jo¥t to 
tan jurisdiction ant aittaority af iaajgraas . Qm&emm any 
an*a Issislatlea for fao f#rrita#isn« and yarn oin find is 
tli« ittntntott of tha Units* Mats* yrswlaieaa taut will nasals 
tho sovomor or on a of taa status ta. rsMfflt n 
sssrstcd bian*lf i» it torritsflrf » and thiiy ar 
taa anas aa thoso of" ariadaaifi flostat fra* sas atata to 
aaothor. Why was not that dosiatott of taa ooart la tao ton* 
tvokr eaas praetioally aaaioaloat to doolarlnc that y roof sis* 
asm and ootid not a* tartars*** Wall tao affast of taa #»» 
eftaioa aaa not that taut olaaaa aaa laOlif lot, Unit that tt 
sua not int«mtoi >7 ths fnmirs sf taa soastititiloa ta 
Stao* that oano; tint it m«var aaa taa iataatian . 
srs of tho oonstStatloa to alias nay warn ta " jay a 
tao aovssnjsr af a atata. aawld thars so aar 

ay taa Oooa ra ar 'a aaa atata far violstloa 5 af *n*yf 
** »*«*t *•» •■* x *••&* »*** ta look at taa aanatitatiaa af 
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the oartiowHi - ftftato to aaaafe aitk aaaaroap-Jat I 
last eff-ha»t shut if the oaajatitatla* of the atate aasherisod 
the iapeaohsont of the aovoraer for M#t erisaa or UMam- 
ore, that If the dovernor with his ayea eaea and *» diere*«rt 
of tli* prewiaiea of the eoaatitatieo ehoald f«fw« to Imm 
lin warrant, *hy I think «»* iif,.ai«ht.he ooaatttlag • artHao 
that night he reached., 

How the next elaaao. *■© fweoo held to Barrio* of" 
Mooor in ©tie State, wader too I*wa thereof, eeeapiag into 
another, shall, is (toBeeaaenee of any law or aagalatiea there- 
to, b® discharged f*on •"•* wowwina or tahcar, hat skaiU he 
dcliv«red no on Claim of too Part* to whens moo 8erwi«» or 
Labour my he doe." There lartod aoder that elaaee o prin- 
ciple toot hod a groat deal to do with tjhi raeowt Ciwii Iter. 
It weald aot occur to the •oowol reader that thare won aawn 
power in a eeetton e©awhoi ia oooo alngAa^ and apparently 
accent langauiige aa that. It la a enriaaa float toot yon < 
fin* the word ••lava" anywhere la the «oaatitatien wf *** 
hatted states; they did oat neat ion it, and fat thare vara 
alawee when the eeaotl tastes was adopted, aad that elaaao 
that I have Jnet raad aad reference primarily to alavee. 
■*© pcrsoa hold to eerwice or lahor in any atata aadar the 
laws thereof." what did the etateanea of the Sooth «ay ia 

•' Liz- 

eonveBtioii when that matter wae heiag eoiwidaroit within • 
very short while before the eonaii tastes was adopts, thara 



a very tolerant view of the taatitatftoa of alnwcry i« 
of the estrone northern atatea. If aajr of yoa — - - 
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In Benton or the CongreaaiOnal library hero ami will tarn to 
the newspapers pabliahad in Boaton aflMuf the tfcue of the Pea&a 
ration of Intependsjiae, and «nr«V after "lint, yea will find 

there advertisements In these papers for ninwij aloes*. 

-Jhm.% ; -.r 

There were a good many people in the Soeth that fait here ass 

a great troabla it> their midst. The baat aiaaatad man of tha 

Swath af that day war* fey no meatia* partial ts tha last t tat laa 
af slaver j. Yon cannot find, 1 ion't think jpwi aim find, I 
have never base able to find in tha writings ar letters er 
speeches of any statesman af tha South daring tha Rovolntlonary 
period and before the conatitation aaa adopted any dafaaaa af 
the Inatltation of slavery apoa moral or sseaeale §ramiAa. 
Mr. Jefferson didn't like tha inatltation of slavery. Ton 
fcnew that VaahiBgton didn't. the moat terrific arralgaiiiiiit 
that, ever was stad@ its this sematry against it mm that by 
a— rem Mason of Virginia, bat tbi atatwaaen anM "la are not 
responsible for these paapla baiag hare; bar* they 
lass reeogniae than as property. Wa aaaiot gat rid 
anything in the constitution here that waald aproot that in- . 
atltntlon all at once would distort aU af aar loaal affairs, 
prodaee Infinite eonfvaioa 9 and that elaaae was a part af tha 
compromises of the institution. The narthartt and tha aeathsra 
wan met upon that ground and said: "ab person held to aar* 
vies or labor in one state, under the lava thereof, aaawpias 
into another, shall, in consequenee of any law ar regelatiow 
therein, be discharged from snob aarwiaa or labor, but ■hall 
be delivered ap on claim of tha party to wheal sash aarwiaa er 
labor any be doe.* In other words, that la tha saglish of it, 
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if a slav«, one sue It by the laws ef Virijlute,, eseapumi sail 
went into Pennsylvania, tee could not top reason* of the lews of 
Pennsylvania be discharged fr§p such aervlee av labor, and that 
clause is the basis of what we popularly know to he the fugi- 
tive slave laws that were passed by Congress, sad one of those 
fugitive slave laws you win find discussed in the ease of 
PrtijglP and the CoefflMjawealth)) about Id Peters, and its validity 
s«#i»i»«d» Bat in about I860, when we ware approaching the 
war» when the institution of slavery hai been e»to»di*fl and 
the number of slaves increased, when, to apeak plainly, the 
institution of slavery had got its hand upon the throat of 
this country, when the institution, understanding what was 
necessary to maintain it, adapted the not to "Death or 1Pribute,» 
you have got to sustain this institution else we are ready 
for anything that nay come, fbat was the feeling on the ana 
side, on th© other side the desire far lib arty atul freedom 
throughout the whole land hail laaraaaed, aJaalltloaiata spring- 
ing up everywhere to plana their opposition to slavery upon 
high Moral grounds. Saute sort of feeling that Induced John 
Brown, with a handful of sen, to cross into the state of 
Virginia and attempt to raise a revolt among the negroes, 
and which induced him to risk his own life; ia US© it beenas 
necessary to have another fugitive slave law, mere rigid, n»re 
severe in its tense, and when it was passed then commenced a 
political contest which never ended until Sumter was fired 
upon, and until th© close of the war at Appomattox. Under 
that law awn of th® colored race that had b»en in the Horth 
for years were arrested, after having bean there for a great 
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wuiy years, and brought back by tbji orders of ewirta of jus- 
tice to states of slavery. Kow that clause la of no further 
consequences to-day, except as it any embrace apprentice*. A 
boy or girl apprentice under the laws of a atate to somebody 
to learn a trade, if they escape from one atate to anothar 
may be reached and delivered up to the party entitle! to their 
service, but it is of no other consequence. 

low the next section is one of very large consequence. 
•Hew States may fce admitted by the Congress into this Union. ■ 
In those few wordB you find the authority f or the amission 
of a wary large number of states which now constitute the 
Union. There may be in time other states. When they shall 
be admitted into the Onion as statea belongs to the Oovem- 
mmt of the Onitei Statea to determine. What eonntrtas and 
what parts of countries shall com into this Union Mar the 
protection of our constitution and ti m depends « po « the 
United States, but that i. so large a object that I win 
not atte.pt to detain you after haying heard the sound of 
that bell, and win continue on next Saturday night. 
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Lectures on Constitutional £&» by Mr. Justice Harlan (Cont'd) 



April 2 . 1698, 



We have reached in our examination of the constitution 
the third section of article 4. I was barely able st the last 
meeting to open the subject of that section. It is one of 
▼®ry considerable importance. The first clause of that sec- 
tion is "New States may be admitted by the Congress into this 
Union.* Those of you who are at all familiar with the history 
of the country win recall the fact that when this constitu- 
tion was adopted there was no state west of Pennsylvania, 
Virginia, Forth Carolina, South Carolina, and Georgia. All 
the states west of those states have been admitted Into the 
Union since the adoption of the constitution. It is quite an 
interesting fact in the history of the coon try that the man 
who above ail others seemed to anticipate the probable future 
of this country, of its extension westward from the original 
thirteen states, better than anybody else of his day was George 
Washington. Mot a lawyer, not trained in the polities, or 
what we commonly call statesmanship, and the more his life is 
studied, the more that we read of his letters, the better 
satisfied we will be with the conclusion that there was no 

imaa of his day that was wiser than he was. You will hardlv 
in 

find^any letter that he ever wrote a sentence that you would 
alter to-day. You might improve it perhaps in its rhetoric, 
but you could not improve its sense. There is to be said of 
him what cannot be said of all the public men of his day, that 
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no man has ever seen any letter that eras from him that could 
not be read in any crowd or in any audience, lothlng in it 
of an unworthy character; nothing in it that was indecent or 
unchaste; that was not consistent with the highest dignity 
of human character. He looked ahead and saw what was the 
future ©f this country in the West, low Virginia at that 
time laid claim to a large eart ended territory in the W»st„ 
which includes to-day Illinois, Indiana, Ohio and other parts 
of the country there. She surrendered to the Sovernraent of 
the united States all of that territory, and all further de- 
bate about it ceased , and out of it great states have been 
made, so that it Is easy to be seen to-day, and everybody 
recognise as the fact* that the seat of empire in this country 
has gone West, and that sort and more ©very year our country 
exists will we recognise that the swat of empire and of power 
is in the valley of the Mississippi and of the Ohio rather 
than on the Atlantic coast. We have had formed out of that 
territory since this constitution was formed all cf these 
western states, and under the authority of this clause that I 
have read to you, "Hew States may be admitted by the Congress 
into this Union.* Not, be it observed, new territories, new 
tracts of land, but ae» states may be admitted into the Union. 
Now It vould oeenir at first blush that in the admission of new 
states in*.*, «=j, a o n i on which, of course, as is prescribed fey 
this article, must be by Congress, cannot be otherwise done, 
that states might be admitted into the Union subject to con- 
dition. In other words, the man unless he thought about it 
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or was fwltlar with the history «f **e «uestion or had rend 
the decision of the court* am th» rtbjnt, might suppose, a* 
it was a metier of discretion with Congress whether it would 
adnit states or mot.,, might prescribe carnal t lams* and there- 
fore Might prescribe that it should prohibit polygamy, for 
instance, or that It might pass such and such a law, or 
should p«b another law, or that a state should be admitted 
on condition that a certain principle .hould always remain in 
the constitute* of that state. How nothing is further from 
the fact, Congress cannot impose any such condition upon the 
admission of a state into the Onion. fery state admitted into 
the Union must be admitted in the eye of the constitution or 
of the lew absolutely, unconditionally as a state, the equal 
of any other state when admittea. Therefore, when the state 
of wrt>ra»k« 8 for inatwee, «• admitted into the Union, as soon 
as it waa admitted it toe* its position side by side with all 
the other states of the Onion, with all the power that any 
other state had. Courses could mot impose mmj condition upon 
its admission, and if the state ee»e into the Union under an 
met of Congress which said, we admit this state to the Union 
upon this, that or the other condition, those conditions would 
be nullities. They would not bind the state at all. That is 
why some people were very solicitous and anxious when the 
state of Utah was admitted to the Union. They knew, as ewery 
lawyer knows, that when Utah was admitted to the Union as s 
state it beeawe the equal of ewery other state* and it had the 
same power precisely ss the State of lew Tort would hawe, or 
the state of Mississippi would have, ower the question of 
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ma r-r lag a and divorce, and that Utah, If It wits *» % tttgd into 
the Onion, could if It saw pifwper chaise Ita eons ti tut ion, 
the one It had when admitted, and authorise polygamy, and If 
it did there was nothing in the constitution of the United 
States to prohibit It. it could not be reached except by «n 
amendment of the constitution which would place the subject 
of marring* and divorce under federal control, federal Jur- 
isdiction, low this applies net only to the territory which 
is within the political jurisdiction of the United States, 
but any territorythat w@ may acquire. Some people ones had 
the opinion that the United States had no authority under the 
constitution to acquire new territory. Or. Jefferson, When 
he was President, mad* a treaty with Prance, when Kapolwon 
was Plrnt Consul and absolute in his power, by which we nc~ 
oulirad what was call ad tha JLouisiana Territory, wit 1 oh Includes 
Louisiana, Arkansas and Missouri, and stretched way out to 
the northwest. Napoleon needed money. Em knew perfectly 
well that France could never hold, that territory long. He 
was wise enough to look forward in the future and anticipate 
ths destiny of this Anglo-Saxon people in this continent, and 
that he could smvmr hold that territory, and as he wanted 
money, as he had those views he sold it. Mr. Jefferson iwtda 
a treaty. As an illustration of a public man doing an act 
which he deemed for the good of his country, and essential to 
the best Interests of his country, with the conviction at the 
time that he was violating the constitution of his country, 
as soon an he had concluded that treaty, and as soon as it 

was ratified, Hr„ Jefferson sought at the hands of Congress 
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■n mmm^mmt to %h* touilttUw of th* Unit-* ■,— 
-.Md rlld.t. thdt nr*™.. «. 4Wtt . t „.,„., tJat th0j 
w» .mhorit, lB th. tej^ m%w ^^ th# (WMtUiiUo(i ^ 
••Olr. n«r trrlt*,, «,* M , « a-€l- .. »„ trom#i ^ 
h. I-d -d. «., tr«t, „d th.t „ MmM t|Mt twpitopy 
in »tol.tto» of t h . cowtltor,.. of t „. ^^ gt-t- ^ 

hi. wi..« ««* lMehad , t ^ 1B -tall-Mi ^ ftw 

..id'of co.r.e the nnit* S t.t„ ^^ m ^ Ur , t#prltor , 

*h» '-oMtltution dis R 't fnrbld it ■. ,.._*_ . • 

" "• "° ««BBdB»Bt to the eon- 

.tit«ti.a ... n-.ce.Mry,. and t„. «*,«, M arafp ^ ^ ^ 
of that t.rrUor, M ,„ SrMt „, tr „ ty „, fo „ lga f-M> ^ 
the. .t.t.. ..„ f „„„,,. „,„ .. >mt th# w ^^^ ^^ 

ia4«. th. r„w, .f „ hleh »„ th , t „ ^^ ^ ^ ^ 

or a good „ rt of th. temtory ef ^^ ^ ^ ^ ^^ 
**. .ft... „,„. Wlch th , m „ „ otA< t brtiw ^ ^ 
California, am, „ M<Mira . , w mmm ^ ^^ ^ ^ 
P.rhap. I« u«. COHe U to the Bnton «. . .tat., .„ lf lt . hMl(| 
b. bofor. a. lr th. „*,,, that H«ll thouu h<mmt . ^ 
of th. UBttM Stat., by tr«,t, .. . MM «„,.. aw , u a> m 
•ft.. ».» L, .. eo «ld „,„„,.» u tato , stat> ^ ^ ^^ 
hold it .. . „.„ of the tmitvrf „ f th# ^^ stBtM ^ ^ 
«««,* .. . frrltory «.tu , h . tlw , ^„ „ ^ ^, tmt 
«- r«dy f.r MWwioo » B to th. **«,. fc », 4t rt „, M p ._ 
«a» 1.0 1. th. b«, f»t.r. that « !««. «« m^, 
•hoMd b«,„ . „.« 6f th . ^^ BtB%-> ^ ^^ ^ ^ 

.ould be orgmu,*! .. . t^itory, ud tf»„ « ,*„. „ ,„ 
«« prop.r It .«ttd b. .d-itt^ »nt. ,„. a,^ „ „,. of the 
.t.t„ of th. Ohion. Ih.r. 1. ;. llBlt .tI OT „ thi. cx.«.e 
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of the eoaatitatiaa 110 t« tli* locality of the tarrltory which 

■ay be converted into utatcc and baaaac a part' of tha aaiericaa 
Onion f and the aaariaaa Obion i» pilag to ba lafgar than it 
ic to-day. 1 don't kna* whea« aar da I ka«a haa. We amy ea- 
taad It South ami Sforth, Worth, if the tima ever aaoald eaaa— 
I boo* it will never aaaa— whoa tharo ia trouble af a serious 
character between this aart our ae«eallad s»5hcr enQBtry tt if 
that ahoald come and them* taa bnaatliaa af tha aa)p,a<-aaaaa 
raaa aaoald ba arrayed agaiaat aaaa ataar ia *ar» it ia act 
difficwl to toll what would be tha reaalt of that war, bo- ^ 

aaaaa it is abaolataly certain that if it ever caaie tha north- j 

era bound* r$ at the United States weald ba aoet probably ex- 
tended tip to the ^orth role. 

•Bat no new State aliall be foiled or areeted within the 
Jfattailatloa of nnv other State." I" »113 aot be eoajpttaiat 
for tha U«it«d Stataa, for tmitjimee. to divide tha etato of 
Vav York into t*o atataa; nor be aaaaataat for the Walt ad 
Stataa to divide the state af tenant iat© taa ©i" acre atatee. 
W* are pledged by thia aaaatfttatldi *a© aaa State ahall be 
forned or erected within tha juri edict Ion of aay other Stata.* 
How there never haa been any qn est ion arising oat of taat 
olausa of tha eonatltatlaa amtll tha laet 0i*il far, and 
thoae of yoa who have read the hiatory of that war will prob- 
ably ask yoaraelvea tha sanation, haa daea it happen there- 
fore wader that elaaaa that tha atata aff Peat Virglaia is one 
of the states of thia Onion, and that it waa foraed entirely 
within the territory of the old state of Virginia. How does 

that happen? Well that is a very difficalt onaetion. It is 
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Jadiaial deei*"*- ffo m to-day diapnta* tho UJ^W **i«t- 
„,oe of the awt* cf W*st Vlrginlai «*o*I •«■» *» ^'a*" 1 * 
dispute it. ^ *'»»! Jadgetents of the S*pres»e Ooart ° 
Appeal? of »Mt Viretnin are brought to the 8«pre»« Cewpt ° 
the felted Stat« and revised J»t •» ragniarly •» ® r « the 
filial Jndgaeat* or the 8«pre» Qaart of Mania <* *»• " tat * 
of Virginia, Th,, state of W#.% Virninia ■»• Senators and 
Benraaeatativea:; pa*** « f the poll* leal dep»rt»#*i^ 
trtcent, Tot. will ask h^w that oeearred, how oan that be 
andar th<s clan*, ot tho constitution -But no new State shall 
be foiW or erects wi'-hin the Jwindietion of any other 
stated I won't go into '-hat qMtiott at large or dishes it 
upon principle, but I rsmind yon of that fact that in 1861 
all tho ewtrnti* authority of %»• atatn of Virginia nil i ad 
taeaaalTes with th« Soothom ®o«fadof*«y» •»* *»«« tbat * taU 
was tlraaalllsa with taa Sou thorn ©oof ederaey, waa i* a stato 
of the Union? Bid tho oM state for the Ma» baian. «*•* ■*■ 
theae are question a never dreamed of by tne wan that free* 
thia constitution, and in tt*» tho people of this oooatry 
will eo»* to rocoeaiM the fact that tho *oot difficult prob- 
1» of statesmanship aver presented to this country woro 
prasantsd daring the Civil War and after the Civil War* for 
a UW after that War opened thara were no Mrtfearitiaa ia the 
atate of Virginia that retogninai th» aathortty of tho Unite* 
Statae, and people within tne old ataf •* *ir»tola m.% who 

« M + -* •*.*_• .Mil nrcanlaed the atate of 
did adhero to the United States ana organ*»«» 
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•est Virginia upon the tfceeff* tint the iU etate had cut loose 
fro* tli* Obion awl the new etate was ninittei. fhere the nat- 
ter sadsd* Thsre has 1>tM no special, dlsenaeien sheet it, 
it is just ens of the thins* that reeaXted frost that war, which 
tiim Xese said aboot the better far tlia ©eantry» Mew soaXd 
fthnt aartlon of the stats be reefipitss* as a mm acnta sJsils 
tlM Obi ted states still atfasrai t* the fast tfcnt the entire 
stats of Virginia never aetaalXy went sat of ths Onion, Judge* 
Where was the old state of Virginia daring tha werf lh© eea- 
etltated the state of Virginia during ths war, I swan tha 
•tats as s eosvoaaat part of tfes Onion* Its e^wenasant, its 
laglelaters, its senators, and ewery public afflaar in that 
abate took an oath to support tha iottthern Oaafedeineey, and 
•where ana ths stats* who represents! itf Who asaOd renreesnt 
it ia that condition of taint** I* w *» *» **■* condition of 
thine* apon the theory that tha old statu for ths ttsjs being 
had aaanilttsd suicide, tai tliiniit there wj no stats of Virginia 
lsft as a part of ths Onltsd fliatse,, that ths nan atats was 
orgsnised. Now if you toll me that pea don't salts uadsrstend 
that, I ma salts ready to auras with yoa that It la sot easy 
to understand. Ji*^a 9 ths history of Wost Virginia raeitee 
that whsn *.he stats was organise! it aaa entitled *fhs Beargan- 
isei gewersjesat of Virginia,,* tot as, Yankee fashion, anawsr 
that attest ion by patting another. 1st mm snppeae that in ths 
sees of a Civil «ar la this eoantry waieh involved the ejuee*- 
tion of ths sxlstencs or nen-sxis tense of ths United States in 
its form under the constitution. 1st as sapposs that the 

legislature of Kentucky, in both branches, the governor baefc- 
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tag then, raf**l*te *" aaewmtftaa «ith tee •»»»•» of the 
United Stetea, Km that ie mtllas tt asm strongly than It 
nan is Virginia nod *«»* VirginJJi. •**■• *** *■* ***** &f 
Xentenky after that, the •%•*• ©f Kentnnky n* one nf the 
•into* «f the Quite* ateten* Let »* *** ** that sappoeition 
that a najeriiy of the nannle of *he ntete of Kenteeny by 
TO t« at the pons deelare their apposition to the •ovamtnt 
of the tliriit;^ States m& try to eet up an independent Ooeeni- 
M t outside of the dovemnoni of the United States. Well 
was the atnte of Xent«elry counted a* one of the United States? 
Snppeee the ■ioo-lte to that atat* ha* met is contention and 
deelaret teair aihnraftaa to the ae^etfwsent of the United 
State*, and declared that they represented the .tat* of Kan- 
tuw •• o«e of the ateten of the teited state*, and teny 
tested a ©oeenwr and It*!*!**"* *«d aent Senators and Rep» 
r**enteti*»a to Cong^ae, and they were admitted to tea don» 
gra** of the Unite* State. Ihleh ***&* »• «» *"» *** %# of 
Kanteofcy. this l*.t one or the one that eaid they were out of 
the United Statae* flow the on eat ion nonl* hare been ri* of 
all diff lenity if th— gentlemen who formed the state of 
Weet Virginia had eeid that ne are the atat. of Virginia; we 
represent tan paople in that atnie; »e nannre to the *oe- 
ernment of the Unite* States, «* that thay nera the atat. of 
Virginia, and tftsy ha* heen - fispM •» the ndninaion of 
their Senator, an* ta#re»e»te*iei* in tha eengreae; there 
would ha,, been its. trance in the mention than ia pr-ented. 
Well now in the caae that I p«t, 1* «• "PPO** that a major- 
ity of the people of the states^of thin Union rebel against 



th« f«wera«ient of the OnttiKl fltt«tw 9 tiny that oo art going oat 
of the Union, nod «o are going t# toko iMit otato eat ©f the 
Onion Well they doa*t get out by saying %*#*- «*• going «**« 
fho territory is there; the state la its corporate eapaelty 
io there, low imppoeo the minor it/ organised o state govern- 
•ent oo the 9&*0mm&nt of that ototo t nad It is roooga&sod 
if tho towenment of the Shite* State* as the loeal §ow«niii<«iit 
•f tatt state vithln the ■MHHi^g or this aeaetltwolea. V9 it 
woold be the minority thus organised, for tho tovermaettt of 
too 0r.lt**! state* eovld nmvmr reeegnise tho legality of any 
tt vhieh proponed to toko * stoto bod tatl omul?' * if I 
«oin a word, out of the Union. I do not know whether I 
have mod* ay self eimr, 1 em not sun that I and era toad *y- 
oolf ok that question, tf tor tho states were ro-adnitto« to 
tho Bhiom; van* what theory was thot'f Bo you ring tho wort 
"ro-aaalttod" in the acta of Coagroaof Wall f doubt whether 
yon will find tho word "roadnlttoi* in th* aoto of Congress, 
bat I expeet yon #iu find anbetaatlally thin, that oft or the 
War whoa the people ccuoe together in aowm of the usual ferae 
and anne-unoe* th*os*lvee to bo th* goweriMent of tho a tote of 
Alabaae, for instance* Congrees by an aot reeogBlsed thot 00 
tho eeweriment of the state of Alafeaam. Bat I don't think 
yon will find any act of Cong-eon that recognised that dlabiiiaa 
got oat of tho Onion and woo re-ddautted as n otato. 1 raeketi 
not. 

•Mor any State fc* foraod by the yeaetioa of two or aore 

Statee, or Porte of Statee, witheat tho Consent of tho Logic 

laturee of the Status concerned as wall ae of the Oongreea.* 
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¥<ni ooaaat Joint U4MHH and aaammta ammimat «*•**' «*** *«**«» 
one atato. *on iw»t Join &alan»ir# and Maryland upon the 
idea that Deiaaare lis. a little Ut at • *■!•* ugniaat the will 
of that atato. *he etate* that *»*■ •*• ■•*••• witaoat re- 
gard to their else or population, are eemel and iodeaoadont. 
The otatc lagialaturee aay consent ami than ©©agrees way unite 
thorn, and »*»« *»iak that tte « eotniiltmUom ooght to ho anandea 
lfll w to pa* ««se little ataama ©at ©f «teteno«, and ya« 
owutfinoVT h»ar a man •»* *«*t tt is ott outrage that the 
littls state of Belaware, which ie eo far advanced in civil- 
isation that it has got the whipping »•*** tlMlt lt l * •■ 
Outrage that the little state of ©elaoare should haw® tha 
KiHi<3 power in the Senate of too Baited fttatee that the im- 
perial state of Sow York has* that* too Bona tore froai Delaware 
neatrallse the votes oPfe© Senators from tho state ©f 
Tork„ That la &n outrage they say, Wall I don't think 
it Is, and it would a* an unhappy toy far this country if that 
principle aae ever alt area. I ami aot ana of those who believe 
toot the groat eat safety in thia couatry Ilea in tha notions 
or tha legislatures or policies of tho groat atatoa of the 
OaJLon. The safety toes not lie in what amy ha determine* by 
tha states that have got millions of people. A groat deal 
dopoada upon who the people aro; what aire their policies; 
what are their plana, I as aw at taooo aid fashioned people 
oho belike that soma of tho giinttertt ••US*™ *«** «*• an * a<1 
for thta country eomo from tho groat aaaftara of aaoloese and 
of population, whore the groat maaa of people come to think 
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ftat a^rythiag mmt a. •*«, ttl itai ^ ^ 1|t ^ ^ tfc#ir 
taiifliM *"*«****. Oa« of tha iaagaw lil1W|jr , tfcat %fcu 
eaaatr* has got to confront, pwfctaatarty tf ft haa get « 
aaaatioti of hano*- to aatu. with a faratp, aatiaa, to that 
what ar* aoaalany aallai tha w# ^.i^ ^ ea-aaraiai ia- 

Uwt8 of tM * eot,et ^ ■*" «*oWM a ,»ta aatlon,,i tom»r u 
iailara a* e«t,. I w«t ta a- tfc« llm . . utM ^ 
Mrvrt. I want to aaa Hmm „u mtt , •«..„,., ^ ^ 
thair s>owar i» the taata of tha iteitaa Stataa, and iharafer* 
this aaaatry .ill .•«**% it, o»a aafaty if thay will 8t9(Ml 
raoolataiy by tfcoss eoaaro«iaa. *f tha aaaatitatioa. aaa «f 
whioh ... that th, atato. of thi. OHloa war. to b. aaaai w lt « 
aaoh othar. partial.** lB w brajtc , rf ^ ^^ 
latur© „ 

■ow the „ext elaaaa. »*» Congro*,. ahan ha*t F Wr *a 
-Sap— of Md „*. all tt##dfffll ^ ^ .^^^ ^^ 

i»« tha Tai-ritar* or othar rraparty hala^p to the Oait«i 
8tata.,- finder that oUjw# „ # afgajiiaa tfca t.rritoria. aaa 
- lo^ tha*. Wo ^ #ni thtm m w# ^^ ^^ ^ ^ 
It*. a„ n *a f bttt W9 m% ^ m %hm ^ iM %9 t ^ & ^^ 

t»tiaa. *, oanaot oraaorlfc. for tha aaaala of on. of tha tor- 
rlfriaa of the Unit* stata. a ma farbidaaa fey tha aria, 
elalaa of thla eoaatitatiaa. Caapraa. oaala aot praaoriba 

far one of tha t.rrUori.. «, th. a«taf «tat«. for ^.^ 
a nilo ta tha effaat that a «aa In a ar**i«al ««. .hii ^ 
eo^aii^ ta taatify a^j^t hSmm ^t t a ral. that aaal« aub- 
Jaet a aaa to trial far a ertfaal offaaaa by a Jary closed 
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ef leas pitmm ttMn twal*e. 1»« eaajraaa at* the (Faited states 
is boand **© re«p«et the ftwaamantal s^iatwttteas of the consti- 
tution relating to life, liberty and »*sm*rtw when applied 
to the people in the territories of tho Qui tat Stat as. 

How section 4 Is a section of too constitution that has 
aevar been interpreted. I doabt wbathar we will ever have 
aaaaalon to interpret it, for aalla same taenia think that 
this cowatry is going te *.iie dog*,,, that it is not many years 
haae« before our institutions will bo overtnraed and we will 
bs either under a king or under a mob; that is the view of 
some. I got only to-day a letter from a gentleman, a realdeat 
of this city, whose friendship I enjoy, and whoes I know to be 
one of the bast m&n In the world. Ha says, in substance, that 
the €ay» of the American Repablie are vary few t *•** that the 
eews^anent is going to be owarthrsM. Ha thinks toy those ansa 
he styles MM people in r ef areas e to 10111100.'''* Veil I 
snow what is in his mind. He is a tras American. Re is a 
friend ef the Ooveroment of the United iltiiites, bat he is a mar, 
of large means, and he is thinking of preserving those means. 
He is wtceceerarii? alarmed for faar that what ha sails the 
manses in this country are going to aptam everything and play 
the mischief generally, and that As the wiew of same. Bat 
I take leave t© believe that aa far from amy pasaibiltty of 
that sort being shortly ahamd of as 9 trme afcRvabilsaalsm, the 
low* ef the famgavemtml principles taut «em«tltste what is 
pomnlarly styled Anglo-Saxon f reed o m, ara stronger to-day in 
this country than they ewer ware, and that there is absolute 
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sortalaly, althoagb wa hawa got mmmtj million off |ii«fl« t 
ftfearo la afesolato eortnlntp tlMit tha •omso af las nimi oMor 
in thia eoontrp I* iitroBg wmsmgh to s*n>taa* ami proaorva all 
off thoso right*. Bow this eliiiisa hsra is that *Jha aaltod 
Stat as shall gaarantaa to aw*i"3f Stati In this Obion a Rapah- 
lioan Pons of Sofemafcut* sad aboil protsat •sob af than 
against Invasion; and on Application af tha Legislature, or 
•f tha Hfxosttti?a {when tha Lagislatara cannot an aaarraaatl 
aifffiinst danastie viol one e,° Vast ieaa that sianso aaan» that 
tha Unitad States shall giiaraatsa t© *v*rf stata a Rapahllcam 
forsj of ste?#ma»snt. What la a Hapnbllean form of dovaranantr 
Yon will not find that defined la any decision of tha Saprama 
Court of tha United statas. It is loft at largo. It Is onap 
to say whist is not a Republican font of aowarnmont. Lot no 
sappoo» that ona of tha statas of this Union ahaald, mador 
tha load of a parti enlar rollgioas denomination,' astaalisk a 
stata rollglon in that slot* and aamnol every oitlsan» what- 
ever night ho his rallgloaa tendency, to pap a tax to sapport 
that particular religion. Would that ha 11 Republican fom of 
Soveramantf I ahoy id sap no., Suppose ona of tha states of 

this Union should satahllsh a form of state government muter 

tha 
which the right to fill, of flea of dovernor of that atata 

should raslda in a particular family, aad aap that whan AB« 

tha then Oovernor of tha Stata* diad that tha right to fill 

tho office of Sovernor ahonld daaeand to his eldest ami* hair, 

aad whan that fallow peteffod oat that it shanld descend to 
his aldast mala hair, and thop shoald also have tltlas and ape 
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some *T the a©narchial goaenseents of »Brepe in that aay. 
aoald that be » Raaanliean *arn « f aawanawfct Wail I shoald 
say ao. V«ry well , it any atata did that aaa woald the 
United States aovemnent reach It. Here la the broad duty 
aaeigned to it by guaranteeing to every atata in the Union a 
Republican fona of Clovernaent. Weil I should aay la tha canes 
1 Ittfc put before you GongraM aoald try an aet wipe ©rat such a 
atata governaent, and if n«e«iieary awed our amiy data tbart to 
klak that fellow out of offiee, drive tola out of power, 1 
any wo will never have that leave. There la a© danger ^at 
this American people will ever lean in any atata to a form of 
government that is not Republican, fha only danger ia that 
Hfcey aay lead to fores ©f governiient that ara rather loeae v 
that do not sufficiently guard tha rights of Ufa* liberty 

and property. 

How article ». "Tha Congrees, vhenevfir two-thtrda of 
both Houeee ahaXl desa it necessary, ahaXl propose Jlaead- 
leent* to this Constitution* or* on tha Application of tha 
legislatures of two-thirds of the several States, ahall call 
a Convention for proposing Anendaents, wbldh, in cither Case, 
shall be valid t© all Intents and Purposes, aa Part of this 
Constitution, when ratified by tha LegieXatmres of three- 
fourths of the eeveraX States, or by Conventions in three- 
fourths thereof." We talk aboat partiealar bettXee in the 
last Civil imr determining tha raaalt. Wo aaaatiaea say, 
thoKf of us who sinpithiaa with tha eaaae of the Onion, that 
Gettysburg was the battle which tamed the seale and saved the 
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Mm. I haw. no trouble In rafarriag U tfcaaa things, fm . , 
aawe co»e to t h « ooMlwl«a that all of our Jtaieriean brathren 
that were on the Southern side aa*e e«s» to tie eonelaaien 
that the hast thing that eoald hav« happened to thea was tna I 

dafaat of the South. So I can say that thia «aa*n.nt ..etion J 

was the turning point in the great str*gg2e for the acceptance l 

or rejection of this constitution Patrt* Henry, forge 
■naa, aad jtaM lloarea, «e« ««ho#» patriotism was fiot to bo 
•dabtaa, said that tho eonailtatioii aa original^ propoao® 
would not a*. *Th*r* s* nothing m that cenatitatiea that 
guarantee the right, of life, li.orty, aim property against 
invasion. There is no national bill of rights in it.™ Wall 
Washington said Mi wan aot d »««l neeeaaary to pat those 
thing, m It, baoauao aa the ®ower««ont of the United Stats. 
waa a «aovera»ent of enumerated powers it eottld not endanger 
life, liberty D r proporty, because it has no power to do ao. 
lot sappcse I am wrong. H.re is a provision wide in the fifth 
article of the constitution to awead that inatpweeat. i ap- 
peal to you patriots of tear ioa, that b tIov of the fact that 
If this constitution is rejected we have got anarchy. We win 
newer get another convention together again. I appeal to yea 
to take this constitution, because h * r * is a provision ,*»«„ 
for its amendment, and lf anything is wanting in it we can pat 
it in by anntait,' end that view carried the day, that caasad 
the aecaptanaa of this constitution, and at the first eeeaion 
of Congress after tt» acceptance the first ten awendaents were 
adopted, which institute the national bill of righto. Bat 
there i. another aspect of that article that is in «y judg- 



mtm x of considerable moment, and that is that it Is not easy 
to amend the constitution of the United States. The first tea 
amendments wore adopted because everybody wanted them. Tharo 
was no trouble. The eleventh amendment was adopted because 
everybody wanted that. The twelfth amendment was adopted fee- 
eauae of the difficulty arising oat of the election of Thomas 
Jefferson and Aaron Burr es President and Vine President of 
the United States, and from 1801 down to the thirteenth attend- 
aeat there was no amendment to thia constitution. The tfeif- 
teenth, fourteenth and fifteenth amendments arose out of the 
Civil War. We are now thirty-three years after the close of 
that Civil War as evidenced by the surrender of Appematto* , 
and yet no farther amendment has been made to the constitution. 
Our country is full of all sorts ©f notions. It is full of 
brain, «* energy in every part of it. There are .educated 
men, ami thoughtful men, and reading mtn, and scheming »®» too 
that think we mat amend thl* instrument this way, it ought 
to be amended in that way, it must be amended In that and 
another way, and at ©very aeaalon of the Congrats of the 
United States somebody, who thinks he knows more than all the 
eountry beside, proposes an amendment to the constitution of 
the United States, but it dies with that session, l-eeauae it 
takes two- thirds of each house to pat it before the public, 
rood then it tatee* three-fourths or the states to have it 
adept ei. Wow these gentians* aeroee the waters affect to 
look upon this country of ours as a wild Damooracy, aa going 
headlong and tumbling over head and heels, ©ad don*t know 
what they are doing. But they forget that while it is in the 
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power of the armies of ifttropean countrlaa, or with the heads 
of European countries to overturn their 8ov*rnBents in one 
night or In one Any? *-* I s not In the power of any bare 
majority in this Bemoci*atie Government to change this funda- 
mental law* We recognise the right of every man to say what 
he wants, and ^s raeogniae the rights of the people to vote 
as they pleas*; but we have Imposed upon ourselves this 
cheek,, fiat this fundamental law of the landj the law for the 
states^ the law fo»* individuals, the law for a^ery Department 
of the 3©verns>eivtj, federal or state, we havs said by this 
sonstittjti o'--« it shan't be easily changed, you shan't lay your 
hands upon that ift^trniiasat unless you are preceded by a vote 



Of tWG-tj 



a ds of each branch of the national Congress, and 



that etaet be supplemented by the vote of three-fourths of the 
state* of this Union b afore you can dtpart from this iastru- 
nent et all. Therein lies the safety of this country., There- 
in lies the security of our people against temporary excl te- 
nant, **t»lden violence of temper as the result of bad legis- 
lation. The whole thing is so checked and balanced that there 
can bo no hasty action, but before anything is done of a 
serioui or material character, all these provisions must be 
complies #ith. 

Nor o-rsi? clause mor-Q and I conclude what I have to say 
about the original constitution and win cownence at our i)*?xt 
jf!t>ating odes' daring the amendments to the constitution, 

'"Ti':i Ci.r.st i tut •?. on, and the laws of the United States 
which shall be wade in Pursuance thereof; and all Treaties 

-18- 



raade, or which shall be Made, under the Authority of the 
United States, shall be the supremo Lais of the Land; and the 
Judges in every State shall he hound --hereby, any Thing in 
the Constitution or Laws of any Stats to the Contrary not- 
withstanding I loire to read these clauses . Let me read 
one taore before ts clone. 

"The Senators en,! Representatives before mentioned, und 
the Matters of the savtral State LsgJsiatJir-ss, and all „*,„. 
tive and jwuctnl Officers, both of the Unttsd States and of 
the sev,r &i stats*, *fc*u ^ bound by Oath -r>r Affiliation, to 
support this Constitatl*,.. Mr «, r.Xi fi io^ 7e*t shau ever 

be require %s a Qts^i « fi^t < , - ..,., n .„, ., 4 m 

~ " "•■■-' •■'■'- ■"■ '---ft «>i public Trust 

under the Unit-? Et,,;-. * -■.•*.„..-.„ . . „ 

"' "" '"" " '" ?E * -^'J country on the earth 

that has in its ?=tHtvt--- - - ---.. ..-«,,, . 

-- - ■ ■ :--■- .:« yfuViSioa iike that? Hot 

one. This; *« *-.. e „.,,? , . ,.-.,.-., . 

--**>■■ ^- ■*!••'■ •- ''"-'Ch nave adopt ad a written 

constitution, ^Mc>* *-- C ' -.-.,.* ,, 

* *" - -•" -*nns !s above everybody, all 

Governments, f ^-j .;-,*. r. .,w- .- ?.,?,.. , ■, „ ,,„,, „ „ m 

* ' •- -J " J jwdgss, all. Congresses, 

arsd the r^c-c' .'■} >■-!' v^,... •••-<* ..* *•>*.„«, 

* * ■ ■ -■ -•■■ "■■■•-— .ii.at.es nave said to everybody 

'"° U ghAX1 ft0t ^ ^y^lr.f In n hR Ma of th „ peopl@ of th> 
United statesj you thai „ct «>«»« to exert any authority in 
the naw, of the people of the United States, unless you can 
find warrant for that in this instruments So that whatever 
a President « y do; wfeatew th# hmA Qf & Dwr%mm% ^ ^ 
whatever « 7 „. Mld u ^ ft<Jt rf ^^ m &f ^ ^ ^ 

brought to the test of this in»*r» at , a ttd if there is not 
authority in that instant for it, what is done is void, 
so that whatever in our future history, whatever anybody Ly 
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made, or ?rhich shall be made, under the Authority of the 
United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the Contrary not- 
withstanding.- I love to read these clauses. Let me read 
one more before we close. 

*The Senators and Representatives before mentioned, and 
the Member of the several state Legislatures, and all execu- 
tive and judicial Officers, both of the United States and of 
the several States, *h* U be bound by Oath or Affimatlon, to 
support this Constitution, s> ut r., religious Test shall ever 
be required *. a *,«jin«*ti,,- -, ; ay off*o* or public Trust 
under th« Unit* St«t. M .- i& th ^ ao , „, n?Rtry Qn ^ ^^ 

that has 1» it, siuti-t^ < , ;- s , v ,, a provision like that? Hot 
one. Tills is *<>»» r,nt-, . • . . . » . » 

const 1 tut inn. which ' *-»«.- i„ ». 

* r ■- -irBis is above everybody, all 

Governments, federal n^" •* £*■*>> *-•-» «„* . ,, ^ 

* ....... ,.,^> H fej _, judges, all Congresses, 

and the pe.pl, tf ^,, : u,:t,, states have said to everybody 

•You shall not do anything in the na»e of the people of the 

Unltsd States; you .hall not « g .^ to «ort any authority in 

the na*e of the people of the United States, unless you can 

find warrant for that in this in.tn— „t. • so that whatever 

a President «ay do; whatever the head of a Depart. out aay do; 

whatever *ay be said In aa mot of Oo«gr... f all of it u«at be 

brought to the ft of m. !«**„„.*, and if thor. i. not 

authority in taut instrs^t for it, wfcat is done is void, 

so that whatever in our future ih •*«..«. -*. * 

" i«T;ure History, whatever anybody 

-1 9- 



aS8 uae to do, ***** b««an bein* i* this country, whether 
citlaen or not, can rest ..eur. in the eviction that 
that which may be done in the nam. of tha law, under author- 
ity of any Department of the Government, must be brought to 
the teat of that supreme law of the land. 
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Lecture on Constitutional La* by Mr. Justice Harlan (Cont'd) 



Agril ljSj.igggj^ 

We have reached in our consideration of the constitution 
the amendments of that instrument, not the least Important 
part of it I beg to assure you. These amendments are popular- 
ly called the National Bill of Rights. I assume that you have 
read, or will soon read if you have not already, a history of 
England besides a history of your own country. Way back a 
thousand years a*m th. *~r». or Kngland had very little idea 
of what constituted true liberty, but that people developed 
from year to year, and from century to century, so that by 
the time this country adopted the constitution of the United 
States that people, the English people, after several hundred 
years of trial and suffering and expenditure of blood, had 
imbedded Into what is called the constitution of England 
certain great fundamental principles which are called the 
guarantees of life, liberty, and property among the free 
people, and when that country had reached the period just 
before the adoption of the present constitution of the United 
States, those principles were well understood and embodied 
in statutes in England. One of them was Magna carta, wrung 
from King John in the 13th century, and then Habeas Corpus, 
and various other statutes well known in English history. 
These all together constitute what is popularly called Anglo- 
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Saxon freedom, and when our father* rebelled against the 
Snglish government and determined to have a government of 
our own hare, whenever the people appeared In convention 
preparatory to the Revolution oat of which oar constitution 
came, they declared r.hat these rights belonged to them hare 
as English subjects as much as they belonged to the people 
who lived in England, and they were recognised in this country 
everywhere before the adoption of the constitution. Well 
when this constitution was adopted no one of those fundamental 
guarantees of life, liberty, and property was found in the 
instrument, and the constitution was submitted to conventions 
In the several ,<*t»t©« «r***»««** «uiy declaration upon that sub- 
ject. What was the rasultf Why, in Virginia Patrick Henry, 
whose great speech was said to have set the ball of the Revo- 
lution in motion, said *I am oppossd to accepting this consti- 
tution because these guarantees are not embodied in it,-' and 
George Mason, a great friend of the liberties of the country, 
took the same ground, and James Monroe took the same ground, 
and other men, whose patriotism no one doubted, whose love of 
liberty no one doubted, whom everybody knew to be in favor 
of an independent republic here, Independent of the English 
government In every way, these and others opposed the adoption 
of this constitution for that reason, for the absence of this 
Bill of Rights. It was very difficult to meet. On the other 
side it was said, 'Why put this into the constitution of the 
United States; the constitution of the United states guarantees 
a general government, but it has got no powers except what are 
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granted to it, and they said, •Ton cannot find In the consti- 
tution *• we submit It to yon any authority In the Congress 
of the United States, expressly or by implication, to go 
against what art these fundamental rights, and, therefore, it 
was not necessary to put then In the constitution. We have 
got then in all of oar state constitutions, and we do not 
need then in the national constitution.* But that argument 
did not quite allay the apprehension of a good many men whose 
patriotism I say no one doubted, and the Influence of Wash- 
ington finally turned the scale. Re said in various forms, 
and in letters to those who were afraid of the constitution 
of the United States. *Ff «**» ~i«* *»**» constitution we are 
in anarchy; we cannot get another convention together; here 
are these states all separata, with no common government to 
present to the World, and If this constitution Is rejected 
there Is no telling whan we will get another. Luckily,* he 
said, »thls constitution provides for its own amendment, and 
therefore let as accspt this constitution and then amend it 
in ordar to embody thoae principles about which there can be 
no controversies,' and that view finally prevailed, and by 
•mil majorities in many of the states the constitution was 
aeeaptad. Mow in accordance with the understanding at that 
time, as soon as the first Congress met, on the 25th of Sep- 
tember, ire*, these first ten amendments were adopted. They 
were supposed to have been prepared by Mr. Madison, and the 
experience of this country sines the foundation of the govern- 
ment tells us that those who wanted these previsions in the 
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constitution wore right, and that it was a mistake to have 
omitted than, bat that mistake amounted practically to nothing 
because thoy were immediately pat into the constitution. The 
last state which accepted these amendments to tha constitution 
did so in December, if 91. Curiously enough there is no 
evidence on the Journals of Congress that three great states, 
Connect i cut, Georgia, and Massachusetts, ever ratified them, 
what nay be the faot about that as to whether they in fact 
ratified them, I do not know, perhaps Massachusetts thought 
we have got it in our present constitution here and we do 
not need it. Connecticut may have acted for the same reason 
and Georgia also. But here they ***** **wi th«y constitute 
what we ordinarily call, and call with pride, the National 
Bill of Rights. What dc we mean by a Bill of Rights? why it 
is that part of the constitution of a Government which lays 
down certain fundamental principles which are not under any 
circumstances to be invaded by the legislature, which the 
legislature has no power to violate. How what are theaef 
Let us see how important they are. 

fhe first article of amendment is: "Congress shall make 
no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a redress of 
grievances." Right in the front of these guarantees was th® 
one relating to the establishment of religion, lay was that 
put there? Observe it says: "Congress shall sake no law 



respecting the establishment of religion." When Virginia was 
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admitted into the Union it had an established religion, that 
is, a religion that was recognised by the state, particular 
form of religion, Church of lhglend, and every eltlsen of 
Virginia, whether a member of the Church of England or not, 
van compelled to pay taxes to support that established re- 
ligion. James Madison was a member of that church, but he 
encouraged the amendment. Jefferson was with him in favor of 
abolishing that religion in the sense that the state should 
have no connection with it. Ho man should be compelled to 
pay any tax to support any religion, that all religions were 
to be alike under the constitution. Mow these words it seems 
to ms are a little awkw^rdl*- «**** ••••"»erj "Congress shall 
make no law respecting the establishment of religion." What 
is the meaning of that? How there is one thing we know it 
dees mean. It means that Congress cannot establish a religion. 
Congress cannot by any act recognize a religion, one religion 
above another in the District of Columbia, or in any territory 
of the United States. If Congress were to pass a statute 
recognizing a particular form of religion as a stats religion 
here, it would not be worth the paper upon which it was writ- 
ten. "Or prohibit the free exercise thereof.* You cannot 
put any burden upon any man's conscience In respect to his 
religion; it cannot favor one religion at the expense of an- 
other before the words "respecting an establishment of re- 
ligion." I saw not a great while ago la the papers— I know 
nothing beyond that --that someone raised the question of the 
validity of an act of Congress which made an appropriation 

for the maintenance and support of one of the charitable hos- 
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pi tela of tills city, Providence Hospital, which la managed 
by a religion, soei.ty, that la a part and parcel of tho 
Roaen Catholic Church, and tho question was nad. that that 
appropriation wee unconstitutional under this provision of the 
constitution of tho United States. In opposition to that view 
It was said that law did not relate to tho establishu»nt of a 
religion. Congress founds hero a hospital for taking care of 
poor people who are not able to take ears of thenselwcs, and 
It was said that is not a law respecting an establishment of 
religion. The Congress of the United States is « imply accept. 
lag the aid of an organization of that sort In order to care 
for these sick and indigent p««»i«, mm* *h«t view was sus~ 
«»«* in th. 3-pr.m. Oo,rt of thl. autrUt, mt la th . Oourt 
of *H».U of thi. Dl.trict « «. r„.r««. mi lt u M1(J 
ta. w. rtll be atto»pt.a to be u»«a to th. s«pr«. court 

cf the United States. I »**» ..<..« * * ^* 

'• * B ** a n«*tbep to intlamts or empress 

*»y opinion anon the point . the Important thing is that tho 
OoBgrss. of the united State, .hall not in any plao. where 4t 
*•• Jurisdiction favor any raligion at the expense of another, 
or pat any burden upon any person in this country because of 
hi. religion; that Congress gbAlx Bot hy ^ ^ prohmt ^ 
free «.roi M of religion. A -en .ay say, ««- x my ^ ^ r# 
if I choc, that I haw no religion and I do not believe i B 
any religion. I my say if , choo^-of caurw , ^ Mt 
Wy U ~ but lf ' "* *** it, no on. has a right to call m to 
•ccoant under the law of Congress, that r do not believe in 
th. in.piration of tha seriptnres, or that I believe It was a 

•Pth, or that i do not believe m the divinity of the Saviour. 
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I may say* If I choose, that there is no fa tare life, that when 
I die and ay bones go into the ground that is the last of it. 
I have a right to say that so far as the law is concerned. 
I may have no moral right , I may be responsible to a higher 
power than any on this earth for notions of this sort, bat 1 
am not responsible to any human power, t have the right to 
have what religion I please, or I have the right to have no 
religion. That is the meaning of this constitution. And 
curiously enough that struggle resulting In that amendment 
arose largely out of contests between people that did believe 
in some form of religion, but neither believed in the other. 
The Established Church of England persecuted the Dissenters, 
ocrao *■«*<*#■ §»w«"»eeuted the Established Church, and the experience 
of the world ehowed that the worst thing that could possibly 
happen for freedom for the human race would be to put it in 
ths power of any religious denomination to dominate the con- 
aelenoe of the mind of the people of the country where that 
religion was maintained, and this amendment says to the Con- 
grass of the United States, which is invested with all the 
sowar of this eons titut ion, 'keep your hands off of the eon- 
seience af every man in matters of religion, and 1st avsry 
aaa be free to have what religion he chooses, and to esereise 
without let or hinderance from any human power, and that Is 
the glory of this country to-day. Tbsrs are not many osmntries 
In the world cf which that can be eald. It can be said of 
this country, it can be said of Bnglarid, It can be said of bo 
other country beside these in the largest 



there ar« other so-called republics, yet they are republics 



and governaents that have a religious ettaehaont to thw which 
iaterferee with the free exereiee of religion. 

•lor Mhmli Congress abridge the fr ee i ee i of speech, or 

»*v ,-- 

of the press.* What le freedoa of speech? Well I need not 
coy what that ie in America, We certainly have e good Heel 
of freedoa of spsech here, and we know whet freedOM of the 
prose le. We hewe not only got freedom of the preee, hot you 
night eell it the licentiousness of the preee. If there le 
eny thins that a newspaper wants to say it says it, and it 
says a groat aany things that are not so, eat it says then 
and yon cannot suppress it. Yon can hold the manager of that 
responsible for any Ileal, bat that ie practically all. 
nawspapare of thle country are great searchlights that are 
looking into everything, not only that which eoneeme the 
public, hut that which doea not concern the public, and the 
privilege ie ahuaed, but we had hatter stand it abused than 
to hewe the press subjected as it is on the continent of 
■urope to a aort of censorship under which eonebody, sitting 
near a telegraph office la a meat adjoining, aays by the ^ 
authority of the government that no telegram shall go fraa 
thla office to a foreign country unless anbnvltted to thin 
sensor, and he strikes thus out and that out and the other 
snt, so that If la such a gnvcrnaeat they do not want the 
truth known it keeps it hack. Wen w « nave no trouble of 
that aort in thie country, we hove not only gat the truth, 
but we have got nore than the truth constantly traveling in 
the telegrasjs and »*wepapcra, i M y batter that, n thousand 



tinea better, than any condition of things that would subject 
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the press or speeeft of this country to a goveramintal eeasor- 
•hip, 

»Nor shall Congress abridge the right of fcto people 
peaceably to assemble and to petition the Government for a 
redress of grievances - ' Anywhere In all this broad land the 
people hare the right to assemble, not riotously put peaceably, 
and petition their Sovernment, whether federal or state, to 
remedy the grievance. It is a great privilege, it ia one 
we do not appreciate because nobody ever proposes to abridge 
it, in a time of peace at least. Masses of people are often 

stirred into excitement. They would call a pnblic meeting 

they ^_ 

express thai** vi«««. *«ii urn nave a right to meet; whey 



have a right to express their views. Deny them that right 
and they will think they have been wronged, and out of that 
feeling would come revolution in the end* but as long as the 
republic, the people, have a right to meet peaceably and 
spaas out their minds, and ask the government to redress what 
they deem grievances, they are content. Their right to 
assemble is acknowledged. Their right to ask that these a* 
grievances, or that grievance, or that which they deem a 
grievance, be remedied is not disputed, and than they quietly 
submit. In soai© parts of the world you cannot have a public 
meeting unless you get the consent of the chief of police, 
or secretary of war, or some department of the law. we have 
got no law of that sort. These fellows serosa the waters 
think we are a wild sort of people because we saws not lavs 
of that sort, fn fast, these people that saws sat those 



privileges have ® ot »° r8 f*tienos t >eors good senss than any 
people anywhere on the earth, and If you don't attempt to re- 
press thera they are quite apt In the end to reach solid 
ground and to reach a conclusion that Is contended by the 
sound judgment of men everywhere. 

Row Article 2. "A well regulated Militia, being neces- 
sary to the security of a free State* the right of the people 
to keep and bear Arms, shall not be infringed.* What do you 
mean by militia here? Why it means the man that are not In 
the regular forces. Back in the constitution you will reaember 
It is stated that Congress shall have power to provide and 
ia<alatain « navy, to raise and support armies, and Congress 
shall have power to make rules for the government and regula- 
tion of the land and naval forcee, and the power to provide 
for calling forth the militia to execute the laws of the 
United States, suppress insurrections and repel Invasions. 
The railitia is composed of the people outside of the regular 
forces, and every man is of the militia according to the law 
of the state in which he lives. He may be called Into ser- 
vice. That is necessary to the security of a frse people, 
and it is because it is necessary for the security of a free 
people that this country has newer had a large standing army. 
we haws got a very small oae, not as largo as it ought to bo, 
but. always a small ©as, and nobody ever proposes to make it an 
overwhelming foree. It was the apprehension that If we had 
a large regular army, officered by man who gave their whole 
lives to the military service, and c ne sj n eod ef soldiers who 
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ware there as a business for aany ysers to com, that it Might 
bs that la seme emergency that fore* sight bo turned against 
tho government to overtnra it. It says la the constitution 
•Congress shall heve power to provide for calling forth tho 
■lilt la to execute the lava of the Union, suppress insarree- 
tloaa and repel invasions.* 

Dees that allow tho militia to ho ooat oat of tho coaatry 
into forolga countries, Judge? Well I would aot aaaaar that 
too hastily* bat to enforce the lavs of the Salted States 
they amy call it and to repel invasion, sad to exeeate the 
i«vs or tho Salon. Sometime a the best any to repel aa Inva- 
sion of this eoantry ie to go oatslde of it aad meet the 
follow where he say be found, and i suppose, I do aot go into 
details, I sappose that there any be power to employ then for 
the purposes Indies ted. 

Vow how sailed oat Is another question. In the last 
Civil Tar the amy of the United States was composed mostly 
of volunteers, militia fro* the eta tee. The President of the 
Salted States, for instance, womld sail anon the stats of Hew 
York far SO, 000 soldiers, fhsy womld bs raised aadsr the laws 
of Wow York through the governor of Hew York by that state, 
orgaalaed into regiments officered by the Governor »f that 
state, or la accordance with its Imam, and them turned over 
to the United states. Thsy woald bs mastered than In the 
scrvlcs of tbs United States. Being than mastered la the 
service of the United Statee they are under the control of the 
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United Stataa from thane* forward. the particular object of 
this provision, however, mas to nake it certain that the Con- 
gross of the United States should never have it in its power 
to say to any state, »You shall have no regular trained militia 
with arms in their hands.* This militia, as contradistin- 
guished from regular troops, are the boys at horn* around 
their local government, attached as they ought to he to their 
hone and to their local government, and therefore ready if 
emergency requires to defend that home government against a 
government outside. Therefore, the fathers said, that is 
necessary to the freedom of the people, to the security of 
**. *««pi«, ana therefore an act of Congress which should say 
that no state should have any militia, should have no troops 
with guns in their hands, is a nullity. It is a declaration, 
to put It in plain Bnglish, that the Congress of the United 
States, now keep within the limits of your power; execute the 
Urnm of the Onion; carry out the constitution of the United 
States; don't you come down here to our states to overturn 
our local government, to interfere with our domestic affairs; 
if you do we have a right under this constitution to have a 
militia to meet you, and defend, if need be. That was 'he 
provision of the Bill of Rights. -and the right to keep and 
hear arms, shall not be infringed.- Well there was a statute 
in the state of Kentucky which punished a man for carrying 
eoncaaled deadly weapons. A man carried a pistol, and he was 
tried and fined under the statute for carrying concealed deadly 
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weapons. And he Mild •Under the constitution of the United 
States* as well as the constitution of Kentucky , t have a 
right to bear ana»." "Ho", says the court, "It is the militia 
that may bear arms, and you, going around here among your 
peaceful neighbors, pretending to be as unprotected as they 
are bat carrying a concealed deadly weapon, that is doing 
something that the state may prevent." 

Article 3. *Ko Soldier shall, in time of peace be quar- 
tered in any house, without the consent of the Owner, nor in 
time of war, but in & manner to be prescribed by law." The 
president of the United States, the «}eneral of the Army, 
admiral of the I5avy, and Secretary of War, all combined, have 
no power to quarter a company of soldiers on my lot or in my 
house in time of peace, and that was put in there because 
those men knew who framed the constitution what that amounted 
to when the military, passing through a country, quartered 
a company of soldiers upon a man's premises. Any man who saw 
amy thing of the last Civil war knows what that means. It was 
a very common thing to quarter a regiment apon the farm of a 
man that was known to be on the other side, and whan that reg- 
iment left the newt day there were no fences to be seen for 
miles around; there were no chickens, no dweks; they were 
quartering on this man's farm. And this guard was thrown in 
in order to protect the horns, to protect the mem in clwil 
life, to protect It against the outrages that may be committed 
by an «rmed military foree under a man who did not know any- 



thing about discipline, and who allowed soldiers to roam over 
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private promises as they deemed proper. When war was upon 
the country, then it sight be done, but in the manner to be 
prescribed? by law. 

Wow the fourth article. "The right of the people to be 
secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, 
and no warrants shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seised.* 

Well yon will ask yourselves, if you have not read up 
on that subject, why was that necessary to be put in the con- 
stitution? None of us ever heard in this country, in a time 
of peace at any rate, of any seizure of a man's house, and 
papers, and affects, for the purpose of finding out what he 
had. The president of the United States might have good 
grounds to-day to suspect that a particular man in this 
District was really an enemy to the country, that if he 
could in some way get a soldier in that man»s house and break 
open his drawers or presses he would find something there 
that would be beneficial to the country, and would show that 
that man was an enemy to the country. Well the President 
would have no right for that reason to send a soldier there to 
go Into that man* a house against his mill and open his prmsnes 
for the purpose of searching for those papers, two or three 
hundred years ago it urns a e n —i nn practice in Bngiand for tho 
Secretary of State whan ha wanted to get evidence egainst a 
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particular man to issue a search warrant and that search war- 
rant would be broad enough in its tanas to authorize the of- 
ficer to whom it was given to go through every house in a 
given part of London, and through wry house in a whole 
square, without the consent of the owner, break open drawers, 
break open doors, break open trunks, and search for papers; 
papars about what? The warrant did not say; papers owned by 
whom* The warrant did not say. How this says that "No War- 
rants shall issue, but upon probable cause, supported by Oath 
or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seised," There 
w«t fe* something specific and definite upon the face ©f it, 
else you cannot make these searches. Not that you may not 
make a search or seizure at all, but that they shall not be 
unreasonable searches . 

Judge, do these apply to the state governments as well as 
to the federal government? Well you may have stated a larger 
cues t ion than you apprehend unless you have been reading fully 
upon the subject. T stated to yon that those ten amendments 
were adopted as the National Bill of Rights; then came the 
eleventh and the twelfth, which are not involved la the ques- 
tion that you put, but the tea are. Now it was early decided, 
particularly in the cose of Barrell against the City of Bal- 
timore, 7 waters, that these amendments ware restrictions only 
upon the federal power, upon the agaaclas of the federal gov- 
ernment, and had nothing to do with the statea. Now 



the fourteenth amendment. I will not comment on It fully now. 
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that amendment .aysj .*o .tat a .1*11 ,«*, or eoforce ^ ^ 
wale, ahan abridge the priwiieg.. D r iaaamitie. of citiaen. 
•f th. Baited States,- and the ,«e.tion ariw. whether or not 
the., privileges in the first ten aaen.to.nt. are not privil- 
eges pertaining to citiaenship of the United State., and ia lt 
now, since the adoption of the fourteenth amendment, *„ ^ 
power of any state to take from any one the privilege con- 
ferrad by thoae amendments. Sow I will not express any opin- 
ion Just now upon that subject, but only gi„e yo « one thought 
which may «id you in considering the question. One of the.e 
a»e»d«ente, the fifth, is -no person shall be held to answer 
for a capital or otherwise infamous crime.- An infamous 
crime i, oae ^ lch is puni8hable by conflnen!eBt in a ^^ 
tentiary. 

Article 5. « Ko person 8hftll be held tQ ^^^ ^ ^ 
capital, or otherwise infamoua crime, unless on a presentment 
or indictment of a Grand Jury, except in case, arising in 
the land or naval forces, or in the Militia, when in actual 
••~i«. in time of war or public danger.- N ow it has been 
held .inc. the adoption of the fourteenth amendment that it 
1. competent for a state to provide for a criminal prosecu- 
tion of a man for murder otherwise than by «n indictment or 
or presentment of a grand jury, that he may be proceeded 
againet by an information alon. t fii* by . di.trict attorney. 

The Supreme Court has so held in ty» «... * « * ^ 

**■» *o ntia xa the oa.e of Hert.rdo against 

the stat. of California, i coald not agr.. with that opinion, 

and I filed a dissenting opinion, but no on. stood with me. 
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My own view was that it was not competent for a stats* sine© 
the adoption of the fourteenth amendment, to proceed against 
any man for his life except by indictment of a grand jury. 
Row presumably I am wrong, because I stood alone, and the law 
mst be held otherwise. But now let as proceed a little fur- 
ther with that amendment, what would occur if the principle 
Should be applied still further? «Kor shall any person be 
•abject for the same offense to be twice put in jeopardy of 
life or limb." That is the fifth amendment. Can a state by 
a statute authorize a man to be put twice in jeopardy for his 
life or limb? "Nor shall be compelled in any criminal case 
to be a witness against himself." Suppose a state passes a 
law that authorizes the state in prosecuting a man for a 
criminal offense to call upon the criminal himself and compel 
him to testify in the case; would that be an abridgment of 
the privileges that belonged to one as a citizen of the 
United States? Would that be due process of law? I do not 
assume to answer that question to-night, beoause it is liicely 
to arise most any time, but that brings us to a clause of 
that fifth amendment that is one of the largest possible con- 
sequences . 

*Kor shall any person be deprived ©f life, liberty, or 
property, without due process of law. - I will consider, whan 
I come to the 14th amendment, what that means as applied to 
the states, low consider it only in its application to the 
United states. Can the Congress of the United States by any 
statute deprive a man of his life, liberty or property without 
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da* prooosn of low* Why .11 ^ mt m9mp ^ u ^^^^ ^ 
tao aaostloa is what is due proeoss of law; what ia mtsnt by 
Iff Sow tfaoss word. »dno process of low- worn wall aadorstocd 
fa tho Bngli.h law sad in oils country «t the tiro of tho 
adoption of tho constitution. -D«e proeoss of taw« in nng- 
laad to-day« «s I have had oeoaslcn to soy to you before, 
sad I rspoat it because I eaanot think of say bettor illu.tro- 
tioa. A groat stetsons® of that country, tao greatest they 
have bad probably, no* noarly ninety years of ago, known wher- 
ever tao Snglisb language or say ether laanmsfp -is spoken Mr. 
aladatone. Est as suppose that the Fsrliaaoat of fe^land t©- 
aerrow, it is bow ia eessien, saoald pass aa set d adoring 
•r Srdering the sheriff of tao county ia waiea »r. wladstene 
live* to advertise bis estate for sals sad accept the highest 
bid for ossh, sad pay tao proceeds into the troasary of Bsg- 
Xaad without the compensation of s dollar to Mr. wladsteae for 
it. Vow «a could not iaagias aa aot of legialetioo aero ar- 
bitmry sad eraol than thai, sad yot thoro is no judge in 
anglaad to*day, titoro is no court la anglaad to-day, that could 
•tay tho opsratioa of that statatsj taoy ***** have to oboy it; 
a© writ of Injunction; no othor fora of proeoss could stsy 
tao oxootttloa of that statats. ft coold so eaeented and Mr. 
dladstene coald so tarasd oat of asase sad hoot, sad ovary 
dollar that ho had oa earth ia that oatato weald bo pat ia 
tho aaclUh troasary wltaoat tao povor of say jadgo of ana- 
land to stop it, sad that is bsoaaso Parlisasat is oaaipotoat; 
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Whatever parliament says is the law is the law, but that is 
net the situation here. Every judge in America, federal and 
state, down to and Including every Justice or the peace in 
every state of this union, is under the obligation of an oath 
to support the constitution of the United States, and when 
any man says to a court of Justice, a: statute of Congress 
being pleaded against hia as authority for what is feeing done, 
that involves either hie life or his JLifeerty or his property, 
if he says that that act of Congress is in violation of that 
clause of the constitution of the United States, it is the 
duty of that court if that he its opinion, so to declare and 
to *iv* «ff««* to this constitution, for it is the supreme 
law of the land, and the great glory of this country of ours 
to-day is that it is the only country on the earth in which 
life, liberty and property cannot be taken except in accordance 
with due process of law, and there is a mode provided in the 
organisation of the courts of this country by which effect 
can be given to that provision. 
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•tat© in the Onion a Republican font of government. It may 
**ty well be demoted whether * etate which had en established 
religion would have a Republican form of government. I do 
net exprese may decided opinion apea that because tho question 
has nsver arisen in any state, and tho question is practically 
of very littlo importance now, beoauae it is Tory certain that 
la this age at this hour in tho history of this country no 
state ia this Union could over saccood in establishing a re- 
ligion without creating a revelation in that etate. The peo- 
ple of no stats ia this Union woeld ever submit to a law or 
provision of the etate constitution which would establish any 
particular religion in preference to any ether » or that would 
reeuire any nan to pay respect to one religion more than to 
smother t or that would tan the people to am In tain amy religion 
which their consciences did not approve. It is fair., however, 
to say that after the adoption of the constitution of the 
United State, there existed what might he fairly called an 
eaiahlished religion.- There was a religion 'in. the state of 
Virginia which wae recognised hy the lave of that etate, and 

for the support of which the statutes of the state mama a 

as neea ae 
provision hy a tax upon all tho people, liil seamm the ooamtl- 

=*»,»- ■ _ ■ ■■ 

tut ion wae adopted Mr. Madison enoearmged em o msa dmont in 
that etete la favor of abolishing that provision in the eon- 
stitation of that state. So met with no very great eueeeee 
at the outset, hat he perslcted. Be was sastaiaed ia that 

by Mr. jeffareee and other leading etateemen of Virginia 



and he finally succ eeded in eradicating from the etate any 
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state in the Onion a Republican form of govaritpent. It nay 
very wan be doubted whether a state which had an established 
religion would have a Republican form of government,. I do 
not express any decided opinion upon that because the question 
has never arisen in any state, and the question is practically 
of vry little importance now, because it is very certain that 
in this age at this hour in the history of this country no 
state in this Union could ever succeed in establishing a re- 
ligion without creating a revolution in that state. The peo- 
ple of no state in this Union would ever submit to a law or 
prevision of the stats constitution which would establish any 
particular religion in preference to any other, or that would 
require any man to pay respect to one religion awre than to 
another, or that would tax the people to maintain any religion 
which their consciences did not approve. It is fair, however, 
to say that after the adoption of the constitution of the 
United States there existed what slight be fairly called an 
established religion. There was a religion in the state of 
Virginia which was recognised by the lavs of that state, and 

for the support of which the statutes of the state made a 

as aeon as 

provision by a tax upon, all the people t but^xxaatm the consti- 
tution was adopted Mr. Wad 1 eon encouraged an amendsjeut in 
that state In favor of abolishing that provision in the con- 
stitution of that state™ He mot with no very great success 

at the outset, but he persisted. He was sustained in that 

fight by Mr. Jefferson and other leading statesmen of Virginia 

and he finally succeeded la eradicating fro* the state any 

-2- 



such statute. In no state of this Onion 1* titer* now an 
established religion. 

Coming to Article 5. The last thing I talked about was 
that *So mn shall be held to answer for a capital, or other- 
wise Infamous crime, unless on a presentment or indictment of 
a grand jury." Only one additional thought 1 ©are to express 
upon that amendment. That Is the Meaning of an "infamous 
erlae.* It Is now settled that any crime Is to be deeaed an 
Infamous erlae In the meaning of the constitution of the 
Orated State* which le punishable— not which Is In tanas „ 
punished by confinement In the penitentiary* bat which may 
be punished by confinement in the penitentiary. In other 
words, when you look at the statute aad find that the judge 
has a discretion whether f when a man Is found guilty he shall 
sentence him to & jail or to the penitentiary. Whenever the 
law exists In that condition It Is said to be infamous, be- 
cause It may be punished by imprisonment in a penitentiary* 
It is true that the meaning of that word may be said to have 
been enlarged by the elreuastameas of the country sines the 
adoption of tb« eons tl tut Ion, lo man disputes it that a nan 
Is infamous whomever he passes the wall of a penitentiary* 
and striped clothes are put upon hi*, and- his head shaved, or 
whether that is done or not, when a mm goes into a peniten- 
tiary, no matter what the cause is, he never gets rid of the 
odium that attends that punishment, and his children never 
get rid of fc it. Whenever he eones out, miiesrever h* goes, any- 
where in this country,he say think that he is unknown, and 
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that bis history Is unknown, bat finally somebody appears 
there who does know bin and starts the rumor that the aaa was 
ones In a penitentiary; that is sufficient to pat a stein 
upon that man which he cannot eradicate. Bo aan weald invite 
such a nan to his house; ordinarily no aan would want him to 
sit at his table. They do not atop to think whether he has 
reformed or not; he was once In the penitentiary. Therefore 
the courts rightfully hold that any or law is infamous in the 
meaning of the constitution where the punishment amy be con- 
finement in a penitentiary. 

■Hor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb.* Mark you "for 
the sane offence." A nan may be punished one day for one 
offense* a year afterwards for another, a year afterwards for 
another, and they may keep bin constantly in hot water for a 
variety of offenses, and when he la prosecuted to-day for a 
felony he cannot say that he waa put In the penitentiary five 
ymrm ago for another offense, the difficulty always arises 
in Interpret lag "put la Jeopardy of life or Haft." Hfeai is it 
to pat a nan la jeopardyf A nan nay be prosecuted. It amy 
be an offense for which he nay be pat In a penitentiary* or 
only a nlsdaneaaor for which a fine nay be Imposed .and he nay 
be put in the county Jail. Vow when is a nan put in Jeopardy 
for his life or lime? Sow let me give you one or two eases 
that will illustrate. Sera is a aan -on indictment for hie 
life in a court of Justice, the easels oalled. Both sides 
are ready. The court says "Dell a Jury, Mr. Sheriff," and the 



Jury 1» called, and ths jury In selected if tor being examined 
as to their qualifications, Then they ar« sworn, fas true 
verdict they render according to the law audi the evidence, 
sad the indictment is read to hist and ha pleads not guilty. 
Wow that nan is thus put on trial. Well in the progress of 
the trial, let ne suppose that the coaaonwculth*is attorney is 
disappointed by some ruling of the court. He has offered 
evidence which he thought would be competent and would estab- 
lish the guilt. But the court rules that out. Be knew that 
he had another witness to a point that could he supplied In 
place of that, but he thought he ted sufficient and he went 
to trial. This evidence being ruled out he sees that he can- 
not get along; that if he goes on with this trial this am 
will be acquitted. He don*t think he ought to be. Well he 
asks leave to dismiss the ease, thinking that he can go to 
another trial at the next ttm. The court allows the conaon- 
wealth*s attorney to disaiss tela. Wow that nan has been put 
In jeopardy end he cannot be triad again for that offense 
under the eircuastanees which X have detailed. Suppose the 
court comes to the conclusion that this trial la going all 
wrong, fi® thinks this fellow Is guilty and that he ought to 
be convicted, and he is mot going to allow the public Interest 
to suffer, and the Judge says ••entlemta of the Jury, 1 dis- 
charge you from say further nsnriee in this case .Mr. Sheriff 
take the prisoner back to jail." Well mow there would be no 
sort of difficulty in tint prisoner, after you get hin into 
Jail, suing out a writ off habeas corpus and getting his ills- 



duu-ge. h« h*. Urn p*t in Jeopard of hi. i lf * or lllBb# U| 
lift, if a e.pit.1 oris*; w, llafet if a f . le ^ Ho gets out 
«» hS5£M «£2M!, «*d he U clie* , t the „e«t fm, and he 
plead, that he has been p«t in Jeopard, t hence that plea 
would be attained. Sow th.ro U a claoa of e*.es that 
*ery ce«uly occur whore all the authorities agree that the 
«» 1« not put twice in jeopardy in the waning of the oo n .ti. 
tutioa. s«ppoae a Juror, after the »an i* arraigned, dies. 
It i. in a court of the Halted State.. Can that trial go on* 
»o, because you cannot try a man i R a federal oottrt for a 
felony b y a Jury of less than twelve, «d you cannot sua^ 
* new -» la whQ has aot h „ lM tto foraw Wld-Ba#f ^ jw 

eanttot proved. Now in that state of ease the court could 
<il.cherge the Jury, or ««*,*** a juror ahG ^ gft ^ ^ 
that he could not stay in court. The court in that c.e 
oo.ld di.ch.rga the ju,y. Or suppose the Jury disagree. Now 
*t coaau* law, and under the con.tlt.tion. n ta *e. the un(m- 
i»ott. verdict of twelve men to convict . M of a crl^. 

Well one man hold. out. a. n *. «««-- ._. , 

fw wnys iv H.re .re eleven contrary 

Jurors that wean think rleht mhom* *k*™ 

a*« rignt ahout thi« case. I don't think 

this » M is guilty, on *y con.oi.nce I „««.* thinh he i. 
fe-Uty. I donn thinh the fact, of this case show « state of 
case which under the law compel. „. to fim hlm ^^ ^ % 
won't find hi* guilty.. WeI1 th9y wU1 esji# toto cwt ^ 
■** that they f iad lt i„p iD *, m . to ^^ ^ ^ ^^ 
**y« -I will not discharge yon now. , mi . Md ^ &fte|f ^ 
arenas this thing with enoh ether still fu^th.r and prohahly 



yoa will agree. • But it ttfm nut that they cannot agree, no 
possibility of their agreslng. mi the can,^ eannet hsM 
thorn together after the tera is over, and as they dl ee g roe 
the Jury is discharged. Sow that men my be tried a seeoad 
time. Onder those circumstances it is held that he has not 
been put in jeopardy. How that is an old principle of the 
common law for which the patriotic men of fcgland fought for 
years, and finally got imbedded into the fundamental law of 
England. 

•Mor shall any person be compelled in any criminal ease 
to be a witness against himself.- That is fundamental in the 

•orfninai i mw ot this co . OTtry . Sometlm8 thmr9 u an mtt$mp% 

to evade that. They put a man a question way off yonder that 
does not seem to b© connected with the real charge, feat the 
prosecution has got possession of other facts and known that 
if I can get just this other fact the link in the chain of 
testimony will be complete and I can eoaw&ct this man if I can 
get him to testify, but this coastitatloa aays t no man charged 
with crime in « federal court cam be eoanoUcd to take the 
steed as a witness, and if he i« aalled ape. ho w aay that 
■X wUJ not testify-, and If the eoart aaderatocd tt. easiness 
it weald protect him. Row in these later days there has loom 
qaite a change in the law of erimaal procedure in respect to 
the defendant testifying, in most of the states now • defend- 
ant can teetify for himself, men this oonatitntloa was 
adopted he eo«M not do so, he eoald not do so *n laglaiid. 
Sometimes there' was laeking a fact or ciroaaatamco that woaM 



explain soaethtag in the case that looked v#ry b* d fot . tae 
prisoner, bat he was tbe ©my hunan being tlMtt c<mX<| emiaailI 
that wnpreven m«t. n* 1-mil th# ^^ ^ ^ ^^ ^^^ 
this oireiamanea, bat at e«aam law hi. .oath aaa eloaed and 
he coald aot speak, but aow in aost of the coarts of the 
states a defendant in adniued to teetlfy in hU own behalf. 
When he takes the atand as a witnsss he i« allowed t6 B# CfW „ 
enaained like any other witness, and i belies the experience 
af the world, and of this lest garter or half a century, la 
that was ft wise change in the criminal law. A ^ UaMa9nt 
need not fear to take the stand and tell the truth, and ,nmy 
a ewe that laakaa notorious and inexcusable oam« out clear- 
ly, distinctly when the accused hiaaelf took the stand to 
testify, and when be took the stand to testify for the pur- 
pose af bringing about, hi. acquittal be was ouJte sure to be 
hamod if he was g» Ut y. Heiiasa of rare aerwe and cun- 
ning who can put Massif into the witness baa and nadergo 
cro. 8 .aBa»inatio« by a skillfai attaraay and keep ap a well 
plaaaM lis tnm beginning ta end S mmming wlu hmtrAJ hlm; 
•anathing will Indicate the truth; th.r, will bs sonathing In" 
hlB eye, or his appearance to the Jurors that will indicate 
whetfeer ha 1. suppressing southing or Ilslting seaathlng 
that is untrue, we all f«ai by instinct, no natter what ear 
capacity, as we look into soaa men's faces, that that nan is 
telling the tmth, and there is a look in other faces and we 
ha»e an instinct that the aaa is telling a u,,^ tairafore 
it is that the accused is adfttttad to t.ntlfy and Umt he can 



be ersss-exaalned as to all the facts and eircunstitncea. 

•*©r shall any person be deprived of life, liberty or 
property, without due process of !*».• There are no words in 
our constitution *»re important than tease. That is the lav 
is feigland, eat it ie not the la* in any other countries on 
the face of the earth, except Jtoglaad and America, and that 
is the glory of Anglo-Saxon civilisation that that principle 
is imbedded in the fundamental law. Without it no people can 
he free, no people are free. There is a republic across the 
water, the French Republic— it is called a republic, bat it is 
a country in which a m&n can be pat on the stand, charged with 
a crime, and question after question propounded to him by the 
Ju*gu, or by seats prosecutor. It is a country in which accord- 
ing to their form® of Jaw it is pretty nearly equal to the 
convict Ion ©f a mm that he should be charged with crime and 
believed to be guilty by the police force. How I say in our 
country ik> man's life can be touched; no nan's property can 
be taken fro» him except in accordance with due process of 
law. i call yowr attention to the fast that thsse three words, 
life, liberty, and property, run together all through the 
history of the Anglo-Saxon race, and it proceeds upon the 
ground that unless your liberty and your property is protected, 
it d«es not natter so amah that your life is prot#«ted if year 
liberty and property are not, ner doea it matter so far as 
free institution* are concerned that your life and liberty 
are protected if ftm r property is not. Row /o* cannot under 

this constitution by any agency of the 

„9- 



through courts, the Congress, the municipal governments, 
•amy and navy all combined. This constitution says to all 
that you eannot dapriwe the humblest am in this country of 
life, liberty or property without due process of law. What 
la due process of law? There comes the difficulty . There are 
some things that we know are not due process of law. There 
are some thisgs that we know are due process of law, but thara 
is a middle ground between these two, and you are not able 
t© daeide whether this, that or the other proceeding is due 
process of law. Now suppose the Congress of the United 
States should pass a statute declaring, making it the duty of 
the Marshal of the District of Columbia to take the life of 
John Jonas, as soon as he got a copy of that act of Congress, 
take him down her© to the wharf on th« Potomac River and put 
Ms head on a block and cut it off, That would sot be dae 
process of law, because you cannot take a man*s life without 
an indictment or presentment in a federal court, without a 
trial, with an opportunity for him to be heard and to have 
eouitiiel and present his e*»a. Or sappoae an act of Congress 
should be passed in, a time of peace that would authoriae the 
Frasitmt , of the United states to imprison any cittsea of the 
limited Stales-- whom he believed dangerous to the peace of the 
country . appose that was done, if the president was a good 
man, a pure man, a clean man, an honeatf man, a humane man 
he would never aatareiae that authority e»oapt la proper oaaes. 
But sappoae the presid«it was not that -Wert «f man. ftappaaa 



he was an ambitious man, & cruel man, or a bad wan, and h© 
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could use that power then to the ©pprsesioa of everybody to 
the country he did not lite. Ho* «teh a state as that would 
be contrary to thin constitution. That la not due procaaa of 
law. Suppose an act of Congrsss should authorise the Pros- 
idant of the United state, to salsa my house and take posses- 
sion or it for a quartermaster*, office of the army, cr to 
■*• a hospital of it for wounded soldiers, or old soldiers, 
and sake no provision in the act of Congress for paying me, 
a case of arbitrary power. Ho Judge anywhere in this country 
would hesitate to say that that act was void, and if: any mm 
*ho attested to turn «e out of jay house and I .hot htm down a 
ao court in the world would Interfere with «, no cow* mm2A 
hesitate to say that the act was void and unconstitutional. 
Mow there were certain f eras and nodes of procedure in the 
light of the coaBaon !aw. Tho.e ^odes were well understood. 
If a criminal case, it »ust ha by indictment or preasntuent . 
the man was entitled to bo defended by counsel. You could 
uot take a wb., p r cp ert y for pubMe u## ^^ mmmmm . 
tie., low stew the adoption of the 14th aecndment ttoare 
have been a great amny decisions in the country as to what 
constitutes due proesss of la., and you will nevar hear the 

last of that phrase as lone em, Mi4« t. «, «>w« _ -. 

««.««. xwng a» itnis is a free country b»e«ig« 

there are varying oireuwtuuM arising and the Judges are 

P«t to thair wits' ends to know whether this, that or the 

other act transcends the provision ef the constitution. 



« 
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Article 6. "In all criminal prosecutions, the accused 
shall enjoy the right to a speedy sad public trial* • lay did 
they say to a speedy and public trial? Why the word "speedy" I 

was Introduced there because of the oppressions and cruelties 

I 
that vers to be seen and known of all along the track of i 

Bngllsh history where they would seise a man that was eh- f 

noxious and imprison him, sometimes for years, without try- 
ing him. Then the trial must be public. There is no secret 
criminal, trial in this country in the federal or state courts, 
as far as I know, but if the federal eourt is in session and 
a man is biing tried for crime, and the federal judge says to 
the mmrslfail *01ose that door. Admit nobody into this room 
except the Jury and the prisoner and the lawyers.* The judge 
who would do that ought to be Impeached. That is not a public 
trial in the true meaning of the constitution. The prisoner 
is entitled to have his friends there; he is entitled to have 
the public there. There is a great deal of value in public- 
ity in affairs that concern the life, liberty and property of 
the people, as well as in public affairs, many things might 
in done in the course of a criminal trial if the trial was in 
ss-erst that would not be Gmxi* if the public eye was upon th#t 
trial, if the public saw' all that was going on there. And 
than it educates those who are there in the criminal law, it 
educates them in the principles that are involved; therefore, 
it is a right of the person to have a public trial and not any 
star chamber closed-door proceeding. 
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• gap in the fact, or eirewMtaacw a «■»,* 
witness could aake U p his olad to flll _ 
■pen the stand to testify «,.... * 

conssiri** * ** Gh * thi °« « witnesses 

conspiring and any man who hu ««.. «* 

- « .«. „ ^ t ; p : z , ; froa "— "• 

hftr » fro « wript aethods ,>- 
other reasons, that ha sappres.sd mmtMiam „ ' 

so»«o.«„ ». »«aM>thing t ha enlarged 

southing bayond what was tha acttial r* G * 
_, ««tiaai r«ct» or ha actual iv 

t«tat.d southing. «. u now all „..,.,„„ " y 

1. ■r matM , h8n the , lt »»»»»iUt, or coU« l0o 

<*« «men the witnesses are ■««.„« j, 
- «. »eparated and do »«* **— 

each other testify *„,* v ar 

testify, and whan a man is brotutht ±»*« 

room to testify he does »** * °° Wt " 

does not koow waat they 

awty have stated »««im»*v* , ' xnsjr 

XS<< *°"*tbi«g afeout hla; they » v h-„. » 

th« question, ^id you M , ^ "^ 

* ©«^tain man thta, th»t »«>• *. 

did no t * ° thtr thla « w? "*». I 

«d not,* or •y.a j , tld . 

Finally - ^ 1S ° n th * •»*•*«•. 

Finally „ „ 0mes 1)u H0 does 

n«»« »»„ . ""* tM * other wit- 

ness has stated, and qua. *«,».. 

» J ^""ons are put to hisu Wen «« >,- 
doss not laiew what *»,„ ~*,_ ha 

wnat the others hsvs said k« -^.-» 

onlv aft f* . fe€ wiI1 ••• tiutt lis 

only safe cour« # | s to tell 

»». inat is the obtect «f »i»- 

•J*ct of •h.^clttsion of tha witnesses. 



Professor, what is meant by the term public there? Veil of 
course you will understand that this article here primarily 
applies to proceedings in a federal court, bat your question 
ta entirely pertinent because I presume yea will find the same 
thing In the state constitutions. Veil I can understand that 
you find certain 1 imitations, the legislature might exclude 
this* that or the other people from the court-room while the 
ease was being tried. Let me suppose that there was a divorce 
salt pending, In some of the states they try a divorce suit 
by jury. Veil very often evidence in divorce suits is not 
very agreeable to hear end does not do anybody any good to 
hear, and la some of the states provision is made that the 
trial in divorce suits, or the hearing of divore© suits where 
they are In equity , may be in the Judge's chambers, or pri- 
vate, only the lawyers and the parties, and that is done in 
part so as not to wound the sense of decency of the public. 
Vow I should think the state may make certain reasonable 
regulation* of that sort in regard to particular eases, 
•Public" here is to be contrasted with those trials which 
used to occur in England called star chamber proceedings, 
where all the public in every case was absolutely excluded. 
The man not even allowed to have counsel or to see his 
friends. 

Then it must be "by an impartial Jury of the state and 
district wherein the crime shall have beam committed." An 
impartial Jury of the state. Veil what do we mean by "im- 
partial Juiry"t It is it Jury that does not -know anything about 
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the guilt or innocence of this wmnlt" -Yes I got a pretty 
atrong iapreesion." -Well h^e yott ^ that lBpP „ aloa aw?B 
more or less. I have not heard anything about It for so**, 
time. If the facts were as stated in the papers I have got 
an Impression now.- Well now If every man Is to be disqual- 
ified to Bit in a criminal case because he reads in the news- 
papers of these days about it and gets that sort of impres- 
sion, why it becomes next to an impossibility to get a Jury 
of men that know anything. It Is the intelligent, wide-awake 
man that reads. There is no reputable merchant, or business 
nan, or well-to-do farmer that does not read the papers and 
keep up with all^that U going on, and if the reading is to 
incapacitate f ? OB sitting on the jury, why the result will 
be that the Jurors will be those who do not read the papers, 
who do not know what is going on, and one of the results of 
Juries of that sort is that men are acquitted who ought to 
be convicted, a great many people think our organisation is 
all a failure. What Is the use of having Juries. Let us 
abolish juries and have the case tried by a single Judge. 
That is the extreme some go to. In many of the states they 
have statutes passed, saying that such an impression does not 
disqualify a man. How let the court go on. "You say you 
have got an impression from what you read in the papers. 
Have you got any such impression upon your mind from the re- 
sults of that reading as that you will not be able when you 
hear the svidisne® of witnesses as to the truth to try this 
case according to what the witnesses tell you uiainflueneed 
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the caw, that has formed no opinion in advance about the 
c««e. That is substantially the rule in all the states under 
their constitutions. Sometimes a little difficult to tell 
what is an impartial jury in a true sense. The aim of those 
cases is to have a jury of twelve men whose minds are as it 
were a blank about this case and they will only know about 
the case as it is declared in the testimony. Sow in these 
modern days it has become very difficult in cases that excite 
smch interest to get a juror that has not some impression 
about the case. I was struck with the fact yesterday *hen 
riding along on one of the street cars as I looked along the 
line of the two ears, about fifty or sixty men in the two ' 
cars. It seamed to me every man in the cars had a newspaper 
in his hands, if there was some man killed down the street 
they ware reading about it, and each would say, that if that 
account is true that fellow ought to be hung, or if another 
case is true that was a case of self-defense, and he carries 
home with him an impression about that case, and the next day 
in the papers there are more articles about it. Whether it 
is true or aot a he does not know, but he assumes the body of 
it to be true and he unsuspectingly comes to a conclusion, 
and the trial goes on and one of those men who has been k«M- 
ing ail these accounts is brought into the court-room and 
examined, and he Is asked *D© y© M know anything about this 
case?" No. Or Mid you ever hear of it?" "Where did you 
hear, in what way?- »l read all the accounts in the news- 
papers as they came out." -Bid you get any impression about 
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by what you have read in the newspapers?- Well a self-respect- 
lag conscientious man would say, unless he was trying to dodge 
service on the jury, »Yes I can do Justice to the commonwealth 
and this man.- Well another man will say, and may say so 
honestly, -I have read all about that case in the papers, 
and I am bound to say that I got very strong impressions upon 
it, and I have got them now, and I will keep hold of those 
impressions unless they are removed by evidence.- In other 
words, he would start in the trial of that case with an opin- 
ion already made up, and he would hold to that opinion and 
find the man guilty or innocent according to that opinion, 
unless the Impression thus made upon him by reading in the 
papers was removed. Well now that man is not an impartial 
Juror. That man goes into that jury with a biased opinion, 
against one side or the other, whereas to be an impartial 
Juror he ought to feel that he can decide the case according 
to the evidence uninfluenced by anything that he had read or 
heard. Well the court would be vejry apt to discharge that man. 
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Lectures on Constitutional Law by Mr. Justice Harlan (Cont'd). 

April 3Q t 1898. 

I was cotmaenting at our last meeting on the sixth article 

of the amendments .of the constitution of the United States, 
and was about to reach that clause which says thafthe ac- 
cused shall be informed of the nature and cause of the accu- 
sation," which is plain enough of itself. He is informed 
ordinarily by the indictment or presentment that is made by 
the grand jury. That indictment states what offense he has 
committed, and if the indictment doss not Indicate to him the 
nature and cause of the accusation then he is entitled to de- 
mur to It, and if the demurrer is well taken, that is to say, 
if the indictment does not sufficiently inform the accused of 
the nature of the cause or accusation, the court will quash 
the indictment and defer the case again to the grand 3ury. 
Is is entitled also "to be confronted with the wltnsssss 
against him." There is no such thing in the courts of the 
United States as a deposition being taken and read in a crim- 
inal cause. In one of the states that perhaps may be done, 
that is f in a criminal prosecution pending in that state yon 
can take the deposition of a man in Wew York upon notice to 
the accused and hare it read as evidence in that cause. That 
cannot be done in the United States courts no matter what is 
the matter with the witness. If he is not at court and can- 
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*©t at land the trial that nay constitute a ro*aott why the 
prosecation will a* eatitlad to continue the ease until ta« 
nsxt term until he can be preaent, but that doea not entitle 
tha prosecution to tax® his depoaitlon and raad it in court. 
It asans that the witaese who teatifies i P e criminal proaeeu- 
tioit against a men in the federal court must be in the court- 
house. He must stand in front or the witnees, that is, the 
aecused i» entitled to be confronted with the witnesses 
again* t him. Well now it will naturally occur to you to ask 
what takes place lf that wUnm dle , af t#r fie ^ ^ # giyefi 

feia taatimony. It has sometimes occurred aa the hooks in the 
cases show that a saan has been triad and the Jury ware not 
able to agree. They were discharged, tha case continued 
until tha next term to bs triad again. How at the firat trial 
a man has testified against tha aeeuaad under oath, tha ac- 
cused was confronted with faia and had an opportunity to cross- 
examine hiia. Kow at the second trial he is dead. Is tha 
prosecution to lose his teetiisonyt Ho, it is wall settled 
by a currant of decisions in this country and in England that 
that requirement is met where sowibody who heard the iaan 
testify under oath at the formr trial, fcaing himself put 
Minder oath, is able to tell tha Jury what he swore to on that 
trial. Of course the difficulty in the way of that leas ens 
▼ery much if the statements of the wltneas on tha former trial 
hawe been taken down by a shorthand writer &M preserved as a 
part of the record, or if that shorthand writer wan alive ha 
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could be sworn as a witness and a tat a tHat he was a shorthand 
writer, that he took dawn the teatimony in that case. "what 
did the witness state,* he would be asked. "Well hare it is 
Just as I took it dean. I took it down accurately; i intend, 
ed to, and I think I did take it dawn accurately." that could 
then be read to th© jury. That is considered a compliance 
with the provision of the constitution. 

Then he is entitled «t© have compulsory process for 
obtaining witnesses in his favor.- Let ns suppose a case 
came up in the federal courts where a man ia tried for his 
life, and that the court below refused to give him process to 
compeli Mr. a B, a witness, t® appear and testify, well the 
Judgment would be reversed if that record showed that state of 
fact, because of the constitutional right of the aeeuaed to 
have this compulsory process. 

What about dying declarations in murder eases, Judge? 
If the witness has never testified in court they cannot be 
taken. Dying declarations of a nan as to what he aaw at a 
particular tlas in reference to an set of that time is not 
competent testimony in a criminal cftse. Suppose, Judge, it 
is the wu who testifies Just before his death, if it is his 
dying statement* wall it is a part of the rmm gestae . 

•And to have the aisle tanee of counsel for his defense. - 
that is a constitutional right of the man. He is tot poor to 
employ counsel, let a* suppose, and the court will not assign 
him eomnael, ®r he is able to employ counsel but the court 
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•ays "Tou shall not have counsel.* There was a time not & 
great many years ago vhen a mo fis sot entitled to counsel 
as matter of right, that fact was known to the men who framed 
the constitution end they intended to guard against it and to 
■eke it the fundamental lav that the accused should have the 
benefit of counsel. 

tee of the students asked sue about the amendments. Why 
could not they have bsen just as well accomplished by statute? 
Of course it could but not jest as well. Congress could have 
passed e statute about all these things I have seen referring 
to, but the next Congress might repeal it. These are put in 
hare in order that they may not be wiped out by a bare major- 
ity. Two-thirds of eaeh House must concur in an amendment 
of the constitution, and then it must be submitted to the 
states and must be ratified by three. fourths of the several 
states,- not three-fourths of the papular representation af 
the several states, but three-fourths of the states, and upon 
the avast lorn of an amendment to the constitution of the United 
States the voice of little Selaiwre is as potent as the State 
of Mow York. In n population of this sine— TO millions of 
people— there are all sorts of people. There are a graajf many 
armmka. You will hear the wildest nations on all sides lis to 
what ought to be the fundamental law, and you will here it on 
the floor of both branches of Congress that this, that, or 
the other amendment to the coast! tutiatt aught to be muite, but 
the mode of awMiftwirat stands to the way of this speady altera- 
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tion of the fundamental lav of the land. It cannot be dona so 
easily. On 9 of the student a asked a* Just before i ease in 
as to whether some people vera eat in favor of the abolition 
of the Supreme Court of the United States, and aa to whether 
Congress eoald do that or not? Well no, thie constitution 
says that we are to have one Supreme Court and such others as 
Congress may establish. Congress cannot abolish the Supreme 
Court, but it may abolish the other court*, and that is one 
of the glories of our constitution that while we are a free 
people, freer than any other people anywhere on the earth, 
where there is nora regard paid to the rights of man than 
anywhere else on tha earth, yet we are beamed around by our 
own .fundamental law. We have put cheeks upon ourselves so 
that we cannot hastily and too readily ehnmg* the fundanental 
law. 

Article 7, Here cones a provision that I think one of 
very great importance. There are Soma peop3Le In the country 
that do not think much of it. «In suits at cannon law where 
the value in controversy shall exceed twenty dollars the 
right of trial by jury shall be prasairvsd.* Wow you ask 
yourselves, why did they mm^ or imply that Congress mighfe 
itbelfsh the right of trial by jury where the ease did not 
exceed ■§»© f Some men sill argue •la this a rich nan** gov- 
ernment that they should sake the distinction above #£0 as 
agalnat thoae under that** Well that aaanilnoiit waa in con- 
widarstioit of the rights of the poof, let as sftppstMi • suit 
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against a mm for |10 f If « suit of that sort could be bright 
in the federal court, and a jary had to be smanoned. why the 
expenses of the officer In serving the process and organising 
that Jury and the pay to the Juror* would be two or throe 
tints «©r« than the amount la snoot Ian, In such a ease tho 
■an would say, *i will pay thin fio. 2 won't ran the risk of 
tha expenses.* fhat doea the right of trial by Jary meant 
It la referred to in tha preceding section. I read to yon in 
a former part of the cone tl tut ion, that the trial of all 
arise* , except 1b cases of inpeaehasnt, shall be by jary, 
and then the accused Is entitled to a speedy and public trial 
by an latpartial jury, lhat sort of a J wry; one of three or 
eight stent He., a Jury of twelve aen, a common law Jury of 
twelve ami, so that it is not la the power of the Qoagrees of 
tha united states to abolish the right of trial by jury is 
nnaairm law oases where the assnxnt exceed* $»#. the ass who 
frasied this eonstltation regarded that right of trial by jury 
as a very important one, as a very saered one* and I entirely 
agree with than. Mow far Anas that provision, govern in the 
states. Hftf a slate la a. state eewrt have a ivory of less 
than twelvttf Vail away of the statea 6s* and it has boon hold 
that that warn m. metier for tha states* siifc shioh the fedsral 
government eenld not interfere, alibongh the question nay not 
be finally eonaiderod as pat at rest. I agrea with the old- 
faahlonod notion that the bast setMHas avsr devised by the 
tauirn intallasf for tha. trial, of foots is a Jury, and 1 bo* 
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Um ** * **** of * w * 1 ** ■»»» ««» not iii any lap. naafcer, 
•a* there u one reasoa way I hold on te th||t w#m #f ^ 
J«ry, of the right of trial by jary. u t , tht ^ ^ 
abo*a all other, by which tbo plaia aaa, the people, the plain 
P*opl« are tie* to the aoTeraaeat aader which they live, aada 
part and par** of it and >Ki taterasted ia it. ** talk 
aboat aagaif leant spectacles soa*U»e* aHaa a* think of great 
political aeaeablagea, and othar asaaablagea, bat to my .ion, 
•peeking of aecalnr an and political natter, only, one of 
tha .est interesting sight, to «a, and tt oaght to be to amy 
mm that lowes mr inatitationa, ia to go oat into the country 
among the plaia people, walk into a country conrt-hoaae while 
the court is being held. It la not a rich coaatry. There 
ara ao rich paople aboat there. They are all plain people of 
■odsrate moane, bat it ia eoart tine mad you aalk iato that 
eoart-hoaae and see one aaa ait ting on a ban®*, the coart- 
house crowded, probably soma graat east being argued, aoae 
graat lawyer aboat to sake a speech, a case interesting the 
public, and the eoart-hoaae ia paakad. 1%, word of that on. 
mm bring* fast crowd to sHattse; an order fro* that one mm 
to mm sheriff can take a a*n oat of that eoart-hoaae and put 
ni» ia Jail for Baking disorder, or acting la contempt of the 
authority of that eoart, Rait oaa nan operas hia aoath to 
talk to that Jury, inatraot the* as to the case, and that 
crowd of several hundred people are sitting as quietly aa if 
taay ware in chareh, liataaiag to what in being said. It ia 
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the najesty of the law; and who are these twelve men sitting 
on the benehf what are they there fort Most of then are men 
of ordinary acana and ordinary station in society, bat they 
art fart and parcel of the coasutnitj . Hare sit two man before 
then, the plaintiff and the defendant, with their lawyers. 
They have a disputed matter. Those twelve men are deciding, 
The decision of those twelve men is accepted quietly end with- 
out a jauranr. The community accepts it, bat what do those 
twelve men feel? why they go hack to their farms in the 
country with a recognition of the fast that they are part and 
paraal' of the tovernaawit under which they live. That la%e 
alone ap there cannot settle this natter; we are called in 
and we help hist to dotsnalna this dispute between two or oar 
neighbors, ffe tells us what the law is, we determine the 
facts, and we in connection with the Judge settle this dis- 
pute aad keep down brawls and disturbances . Vow that is one 
of the reason* *hy I say that that Jury, the oid»tmahi©»od 
Jury, that has the right, to watandn* the faets of the case, 
Iiii the bast node that wa have in oar institution* ©f eonaeot* 
lag the ondiaary asm with th* Oovarawent of the eaantry in 
mlitielt he lives and aakea hia feel that he is part and parcel 
of that country and that he, as wall as that Judge, partici- 
pates in governing that country. 

Vow I sail year attention to the last clause of that 
WHUiutoer.t, it in wary interesting. "Hud no fact triad by a 
Jury* shall be otherwise r#-«snuitined In any Court of the 
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tteltad Stttw, Hum acnordiag to tha rula. of tha aoaamn law.. 
Lat aw- suppose « tm*e ia tha fadaral courts against a rail- 
road for danagaa on account of It. nagUganca raaulting in a 
paraonal la^ry to tha ylaiatiff, and tha oaaa i. triad. I 
will aanatBe that no error of law ama eosnittad ay tha court m 
admitting or rajactlng arldansa, that tha court in ita charga 
to tha Jury laid down ao principle of law that was wrong, but 
tha court h*ldi Bg to tha Una of tha law said to tha jury -Tan 
«atamlaa tha facts, Was thla railroad nagligantt it ia for 
Wim, gautlaaan of tha Jury, to d f tar»ins under tb# wAm th&t 
i have laid down. Was there negligeacef You ara to eonsidar 
tha facts bearing on that. Will yaw bell.™ thla, that and 
tha othar abidance? it u for yea, gantlinaa of tha Jury, to 
aay whara tha weight of tha evidence weald land your aUnds, 
ooaaaae if a aan aaya ao and so in hi. te.tli.ony yon are not 
obliged by tha law to accent It imsonditienaUy. *«, ^ BOt 
baliaTa that man. You Jurr# a right not to taka his statement 
if yaw think ha is not tailing tha truth. If hia eroas-e***. 
iwitlon showed that he waa m unworthy witneee and you don't 
eh#osa to found your V erdic& upon hi. ta.ti.ony, yon haire a 
**#»t mot to do so.» Ho« mwww la a cane of that aort 
they ratam a wdict for tha plaintiff for $m 9 m* in dosage. 
A aaw trial la refused* a«d than It goes ay to n higher fed- 
aral court. What way that higher federal court dot Mow tha 
Judges of the federal court any say •va don't thiol* wpm this 
evtdansa thara outfit to have haea tso.coo danagaa; that la 
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excessive.* Yet that federal court could net reverse that case 
eti that ground alone, and they could not do It In the light 
of the elauea I have Just road. •»© fact triad by a jury shall 
tea otherwise re-exa»lnad in any court of the United states 

than according to the rules of the coaaon law.* An appellate 
court could not sit In judgment on the facts, all that it can 
do is to consider questions of lav. Well it Is easy to say 
what are questions of lav. If A offers certain evidence and 
It In rejected* he takes an exception, makes a hill of excep- 
tions* That raises a question of law as to whether or not 
that evidence vas cospetent. If so, the court erred In ex- 
cluding it. In our court we had a case of a woman coming to 
this country from abroad, started to Saratoga on the New 
York Central Road, and aha took with bar on the train only 
twenty-eight trunks, and when she opened har trunks at Sara- 
toga she said soa* valuable lasaa 9 that ware heirlooms in har 
fenily, were Abstracted between Haw- York and Saratoga while 
the trunks were In the care of the railroad. The railroad 
tatted lt„ Hull there was a trial. She aware that those 
limes were vary rare, eovld met be fvproemeed anywhere In the 
world, and ware worth a hundred th«*»w&d dollara, and the 
Jury gave her a verdict far tea thousand dollars , which is in 
Itself a pretty large anosiit far lacsm for one vosavn. The 
point was saute in our court that it was an excessive verdict. 
W« maid that we had nothing to do vita the exeunt of the 
verdict. That depended upon the facts, and we coald only 
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lock into the lav of the ease. 

Bighth article of anendacnt. "feceesslv® bail shall not 
be reqa!r«d. nor excessive fines Imposed, nor cmel and an- 
nsnel punishments inflicted.* What do yon noon by bail? 
Vol! a nan ia arrested. The grand Jury doaa not meet for 
four months, perhepa. If the eaae la ordinarily a bailable 
one, he does not want to go to jail* and he asks to give bail, 
which means a bond with security that he will appear at the 
tine named ia the bond to aaawer any indictment found against 
his* or if he has not been Indicted and the trial is not 
coming off for some time, he will give his reeognlsfuaoe or a 
bond. Wow why the provision of excessive bail? low there 
are some offenses for wfeieh bail is not always allowed. 
Itirder in one, bnt in our country no other felony is denied 
ball. A nan nay have robbed a bank of an enormous sua of 
money and nay be charged in enoagh counts of that Indictment 
to send hln to the penitentiary for a hundred years If a 
Judgment is rendered on all of thaw, ant ha la not for that 
reason to be denied bail. Well then what is exeeaalve ball? 
tt is bail out of all proportion to the offense and to the 
ability of the nam to give ball, dive yon the ease of a aan 
that has no property at all, no particular fores or standing 
in society, and any to that nan »I will reonlre yon to give 
bail la the sua of one hundred Thousand dollars* Is to deny 
hia bail* Re cannot give that anoint, faara is nobody any- 
where, willing to risk their aetata to that extent, no cannot 
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gat any security, thsrsfort, that tell is netfslve, I do not 
■mb to say that tell 1» axoaaaiva olaply becauss a man lias 
no ■sans, fha eonrt an at talcs Into consideration the nature 
of tits offeass. If a nan Is sadden host and passion should 
fcaoalc a nan down, brains Ids soaswhat t and therefore subject 
to ladietaeat, and hs wars arrest ad, held to bail, say no 
court womli think of rofuiring sail in that cans that tfeey 
weald rsanlrs of a man in whose cellar they found all the im- 
plsasnts of a forger, one engaged In tlis business of forging 
Ohltsd Stat as notes or bonds, a coart in tha eass. of a for* 
gar of that sort would tatcs ears to rssatre ball enough to 
mmmm his lit tendance at court sImb his trial was anil ad. 
fha fast that ha had no property, no friends, tha coart would 
not giwe ssiah attention to. fhs traa mis though is to in- 
spire how ansa aaa this nan probably give; what is tha 
natars of his effeaee; strifes a fair balaass and deteralae 
what is raaaonabla and Just In the mat tar. "Bar excessive 
fines iaponsd.* Fiaaa beyond tha offsnas. I told yon, 1 
bellows, of a eass of a nan triad in Yeraont la a county eonrt 
taars nndsr tha Manor iaw t **d *&•* prowad against bin 400 
odd sneea, iwd tha county jMgo iapeeed a fins in «s«£t of tha 
eases 9 and fha rasalt was flint if ha had servsd his tins oat 
under the judgasnt in that saas ha would have bam in tha 
House of Corraotion of that stats ft yaars. Upon appaal ha 
got it radaoiMl mm as to bring it down to S6 years, and they 
triad to -gat it to our coart. Bat tha Majority of car saw* 
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were of opinion that the question of jurisdiction was not pre- 
sented. But excessive fine means a fin* in excess of the of- 
fense of which the man is found guilty. What would he thought, 
for instance, of an aet of Congress that would authorise the 

police court of this city to Impose upon a nan who sold liquor 
without a license a flee of a million of dollars. How every- 
body would say at once that is cruelty; that belongs to a 
past age; that is way out of proportion to the offense it- 
self. 

"Her cruel and unusual punishments inflicted** It is 
not sufficient to say of an act of Congress that the puaish- 
aent imposed is cruel, it must be also unusual. Judge, does 
that apply to the army and navy when the soldiers or sailors 
are In actual war? That amendment applies to every authority 
exercised by federal agency. Men in the army and navy may be 
tried by court-martial. That is because the constitution 
authorises it; that is with reference to offenses committed 
by them in the army or navy, a particular mode of trial be- 
fore an army court-martial or naval court-martial, but they 
have no more right to impose cruel and unusual punishments 
than a civil tribunal has. If an act of Congress authorised 
cruel and unusual punlshneuts the courts eomld strike it down. 
If there was any regulation In the antsy or navy of the United 
States that authorised a court-martial to inflict such a 
punishment, the courts would take hold of It and stop It. 
Wow 'what is a cruel punishment, what Is an unusual pttiahment 
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is not always easy to tell. Those things are to be determined 
in large measure by the period in which we live. What may 
not have been cruel fifty or seventy-five years ago might be 
deemed cruel now. I can imagine some forms of punishment 
that used to subsist in the Anglo-Saxon race in England that 
we would not tolerate to-day in this country. Suppose the 
Congress of the United States were to provide by statute that 
for a particular offense the accused if found guilty should 
be taken out In the public square in the town where ha was 
and burned alive; that the officers of the law should build 
a funeral pile around him and then set it afire and bum him 
to death. I do not think there would be any difficulty In 
the courts of this country at this day in this christian era 
regarding that as not only cruel but unusual, and the court 
would lay its hand upon a proceeding of that sort and stop it. 
I a» inclined to think that an net of Congress to-day that 
would authorise a man to be hung up by Ms thumbs, as was the 
form of punishment once among our ancestors in Bngland^-we 
would to-day say that was cruel and unusual. If the govern- 
ment of the Halted States for some offense should provide & 
dungeon under the floor of some penitentiary or public build- 
ing, into which the light never entered, and should require 
the court to impose for ©attain offenses imprisonment for 
life -in a dungeon of that sort, so that the man would never 
see the light of fey, would amvar see the face of a tinman 
being, T think tha courts would may that was cmel and un- 
usual ptmishmenf. I do not mean^to say that solitary confine- 



aent might be so deemed if it was connected with an opportu- 
nity to see the light of day. I do not know that the court 
would strike that down, but whore a man was put into a dark 
dungeon for life, I think the courts would hold that cruel 
and unusual, but of course it Is idle to conjecture what 
would be adjudged by the courts for It is certain that the 
tendency in this christian era la to make punishments too 
light rather than too severe. 

Judge, was the question as to whether electrocution was 
c:ru«l and unusual ever considered? 'Yes, case that c ame from 
the state of lew York, and. that ■case went off upon the idea 
that 'that was for the state, as it was in the state court, 
and not for the United States to control. 

How the ninth amsttdnent, which you might call a glitter- 
ing generality in this, that it was perhaps unnecessary, but 
the people are naturally jealous of the encroachments of 
power, therefore they wanted that, "the enumeration in the 
Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people." Some of 
the nan who opposed the adoption of the constitution were 
afraid that one of the results to eons from its acceptance 
would be the destruction of the rights of the people and the 
concentration of all power in this country in a central head 
that would destroy the rights of individual men. Well there 
was never any reason, because the constitution is an enumera- 
tion of power, and this government has a© powers exeept those 
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granted to it. But this was put la here, and it wist be under- 
stood that the mere enumeration of certain rights of the peo- 
ple do not mean that they have got no others. On the con- 
trary they have ail the rights with any power that the poeple 
ought to have except what they have surrendered in this con- 
stitution. 

Article 10. "The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the 
people,* 

these ten amendments were added at the first congress 
and that is the closing on©, and it is a declaration of what 
my he called "State's Sights." That phrase is often found 
In the mouths of people in this country, -politicians. You 
see it often in newspapers, and you are not quite certain 
what a man means when he says that he is a Stat©% Rights man. 
we know when some men say "I am a State's Rights Man," he 
means to say that the national government has got no rights 
that the state is bound to respect. That is what some men 
mean toy it, and men who know that the Governor of every 
atatfc, the Judges of every state, the Members of the Legis- 
lature of e^ery state, and every public officer in evary state 
in the Union takes an oath to support the constitution of the 
United states, which constitution says it is the supreme law 
of the land, anything la the constitution or law of any state 
to the contrary notwithstanding. There are at6& wh© say that 
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when my state makes a declaration i stand by it; that is th* 
la* for me; I do not car* what tit* constitution of the United 
State, aayaj that is the law for a.. well now that sort of 
a State's Rights man is a very poor sort of a State's Rights 
«an. That man's notions are mischievous, vfcey lead to dis- 
order, to disruption. There is another class of men that I 
have said you want to watch and guard against as much as you 
wold against that class of people. It is the fellow that has 
no sort of regard for the rights of the states; it is the 
fallow that wants a great government here that is to do as 
It pleases* to have no cheeks upon its legislation, or its 
powers in «y way, that is omnipotent, That sort of a fellow 
is a crank, and a crank of a mischievous sort, but there is a 
»ort of a state's rights laan that ought, to represent every 
friend of this constitution. It is the state's rights man 
who recognise the fact that thsre is a government of the 
united States, that the people of the different states have 
organized that government, and have invested that government 
with certainpower; that that government is not to be ob- 
structed in the execution of the powers granted to it, hut at 
the same time he stands for the rights of the states with 
which they have never parted. The states have rights that 
they have never surrendered. There are *mm things that they 
are entitled to, entitled to do because they h«v« never agreed 
to surrender the power to do so; because before this govern- 
ment was established they were sovereign, independent states, 
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and when they put the machinery of the national government 
Into notion they put it into motion only for the accomplish- 
ment of certain objects. They are enumerated in this consti- 
tution, and vith the exception of those objects, vlth the ex- 
ception of the powers here granted to the national government, 
the states have got all the powers they ever had. How the 
man who is a state's rights man in that sense is the best 
state* s rights man. That is all that article meant to say. 
The power not delegated to the United States by the consti- 
tution, or prohibited by it to the states, is reserved to the 
states respectively,, and in determining, that the disputes 
between political parties have been because one set of men 
look at this instrument too broadly and others too narrowly. 
Article ll. This was not added until some years after 
the adoption of the constitution. Let me explain to you. 
way baex In 2 Wallace, I believe It is, a man by the name of 
Chisholm sued the state of Georgia.. The state of Georgia 
said »l am a sovereign state and no man ha« the n^ to ca xi 
me to the bar of any court, federal or state. Qeorgia has not 
agreed to be sued. She does not admit the right of any power, 
certainly not of any individual, to sue her.* That case cam© 
to the Supreme Court of the United States.., reported as Chis- 
holm vs. The state of tteorgla, debated by great lawyers, and 
determined by great judges, several of whom were in the con- 
vention which framed the constitution. The majority of the 
court, I believe all except one, said that the constitution 

-18- 



as it was authorised a salt of that character, because it was 
a suit arising under the constitution and la*a o? the Waited 
States. Veil immediately that case was so decided there was 
some excitement in the country* Massachusetts and Virginia 
joined hands on the question of opposing that decision, said 
that would never do . f hey agreed la holding to the proposi- 
tion that it was never intended fey the framers ©f the consti- 
tution to authorize an individual to sue a state, and the re- 
sult was this 11th amendment so as to put that question at 
rest forever. Mow let me read it to you in the light ©f that 
explanation, "fhe Judicial power of the Salted states shall 
not toe construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States 
by Citizens of another State, or by Citiaaas or Subjects of 
any foreign State." That- closed the door against suits by 
individuals against a state. It did not prevent a state 
from suing individuals. Now many questions have arisen under 
that clause, and only one or two that 1 will refer fan to, 
because it illustrates probably all the balance, let me sup- 
pose that the state of Kentucky passes a statute relating, if 
yoia choose, to taxation, and there Is about to be imposed on 
the real estate in Kentucky certain taltas, and upon certain 
kinds of personal property. Vail a citizen of Massachusetts 
owns real estate in Kentucky, and he owe* h««® of this per- 
sonal property, and he says that that a«rt «f the state legis- 
lature Is void, because it Is repugnant to tha anaatitution 
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of the United States, the supreme law of the land, this 
Massachusetts nan, therefore, raising this question, cannot 
sne the state of Kentucky and have process served on the 
Governor la the federal court sitting in Kentucky, fhat 11th 
amendment says the judicial power of the united States shall 
not extend to a suit by a citizen ©f another state against 
one of the states of the Onion. What is the remedy therefor? 
It is to sue the taxing officer and set out ,* this taxing of- 
ficer proposes to lay his hands upon ay property and sell it, 
and he proposes to do it under a statute passed by the leg- 
islature of Kentucky which we say is void under the constitu- 
tion of the United states.' If the 'Massachusetts man had not 
that remedy he would have no remedy, because he cannot sue the 
state. Now it has been held time and again that a suit against 
an officer of a state to prevent him from executing an uncon- 
stitutional law of that state is not a suit against the state, 
and that it can be Instituted, 
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We reached in our examination of the Constitution, fefra 
twelfth amendment , relating to the election of the President and. 
Vice-President It is the mode now adopted, and has been the 
subject of consideration before, and I have nothing more to say. 

Article 13, introduces for the first time the word 
slavery Into the Constitution. I have before called your at ten - 
tion to the fact that the f ranters of the Constitution carefully 
avoided the use of the word slaw , they probably aprehended the 
great troubles which were to come by reason of the existence of 
slavery, especially as our father- had declared that all men were 
created equal, md free. this article abolishes slavery, "Neither 
slavery nor involuntary servitude, axeept as a punishment for crime 
whereof the party shell have been duly convicted, shall exist 
within the United States, or any place subject to their juris** 
diction, * Wow we know what slavery is. The word, implies the 
ownership by one man, of the body of another nan. But this article 
not only prevents the existence of slavery, but also involuntary 
servitude, which may exist, without being slavery. If -a man is 
in jail, behMd iron bars, he is in a condition of involuntary 
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servitude, bat that is not prohibited if the man is there by 
reason of some crime which has been committed. You cannot take 
a mans liberty except as a punishment for crime, ant not simply 
that, but»erime whereof the party shall have been duly convicted, ** 
Whercever the authority of the United States extends whether in 
a state, fort or arsenal, or District, throughout the jurisdic- 
tion of the United Stages, there is this prohibition against sla- 
very. This amendment is something more than a negation of this 
condition of things. It aportions to everybody his affirmative 
right of freedom* that belongs to everybody. At this day some 

perhaps who think that this is not a good condition tf things. 
Some men who think that it is an unfortunate that this institution 
of African Slavery went down. But you may be sure that the ideas 
of those men belong to the past generation, and do not belong 
to our present Say. It is "well for us that that is gone, never 
to be restored* And whatever the perils may be against which 
this country will have to contend, they will be a less evil, than 
was the txltftense of African Slavery in this country. tt had 
come to this, that this institution hsd its hands on the throats 
of this country, ana this country had to' perish under that 
institution,, or that institution had t® die. It had come to 
pass that there mas no such thing as freedom of thought, when it 
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bore on this institution. A mm who wis not prepared to 

speak of this Institution, as of divine origin, was looked upon 
with distrust and suspicion, and in other parts of this country 
it «?as very difficult with some people to treat with Christian 
moderation the sentiments expressed by people about that institu- 
tion, who were in favor of it. How its gone, and w© are glad of 

# 

it. People of all sexes, and all states are glad of it. If the 
question were submitted to-day to the voters of those states » 

where, this institution had fomnerly exist -ed., I have no doubt that 
each ©n# of them would vote against it. There were horrors under 
it that we do not care to look at at this day. Sven in those 
parts of the United States were it was under the most modified 
form, there were practises that were horrible to the sight of the 
Christian man. I have seen myself, standing ©n the steps in front 
of the Court House Door, in the city where I passed sty earlier 
life, a grown man and woman, and a half a dozen children,, or snore, 
both boys and girls of that rate who belonged to some man' who had 
become unfortunate in his business, who was as we might call it 
at this day insolvent, and whose property had to be sold to satis- 
fy the demands of his creditors; I have seen the father sold to 
one man and the mother to another in a distant part of the country, 
and the children soldi one by one, and separated, <mm to be sent 

*3~„ 



to on* state, and one to another, according to the location of 
the owner, the family divided and separated. That can not occur 
anymore, Every human being, since the addition of that amendment, 

is free t© do as he please*, to work for his own salvation, so 
far as mere worldly af Airs are considered, to make their way in 
their lives as far as they can, I© aspire as other people have 
who are free. To do what they can for themselves, and their raee. 

Of course there is before us the probability of trouble,, on account 
of this r*ea» Som» people talk, about it more than they ought to. 
Tam.oeea&sonally meet with a man, as I did about a year ago, who 
newer did an honest days work in his life, and who neirer earned the 
salt that he ate on his food» That was his only aim in life, 
to live upon soraebo* else. This wan wae greatly disturbed at 
the probability, that that race would come into contact with the 
Ihltee in this country. Well the white wan who has got self 
respect,, that 1ms got humanity in his nature, who has respects 
for a human being, bacauae be is one, wher aver lm> sees hint, 
that sort of a man is not aw* disturbed by the fact, that the 
black man is bettering himself, here and 'there, taking- an educa- 
tion, laying up a little property, learning a trade, at d are ad- 
vancing* We need not be alarmed at that race getting ahed of us. 
t am ready to say, that if there ts a black man who can get ahead 
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of me, I will help him along, and rejoice, and Ms progress in 
life doe* not exite my envy, and I am glad to feel and know that, 
It la the desire of t>e white people in this country, that that 
raea shall push themselves fdrward in the race of this life, fhis 
fforld is- gig 'enough for as all, and this eeu&try is ijig enough tar 
us all* And if a man gets along, whether he be whit' 1 or black, 
there is room enough in this broad free land of ours, for all of 

us* 

Mow I come to the 14th amendment. •All persons born or 
naturalised in the Unit ad Stata-i, and ante j est to the Jurisdiction 
th ereavf » are citizens of the United States, and of the State 
wherelnthey reside,* 1 have explained to you before, what was 
the origin of that amendment. I called your attention a long 
while ago to the contest in the Supreme Court of the United States 
In the Dred Scott Case, where the eowt held that a man of Jfrlean 
dejsent was not one of the people of the United States., for whom 
the constitution was e stab it shed, and thai even if he was a eitisan 
of the United States, he was not a eiti«en of the state wherein he 
resided, anfi therefore a man whose parents were of African decent 
could not se a eitlsen of a state, withou- the consent of that 
state. Out of that decision grew *he Civil War, t-he greatest war 

in «»dem times ♦ On e of the result* of that- wsjf was to up-root 

J 
the doe trine of the Bred Scott Case, and this sjaealtatent wan the 
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expression of th»t result. It is broad enough to include all per- 
sons. •All persons •» mark the words, "bom or naturalized in 

the Waited States, and subject t© the Jurisdiction thereof, are 

citizens cf the United States, and of the state wherein they re- 
side*. Therefore it follows that ©vary negro in the United States, 
if he had been born there, or has been naturalized in the United 
States, when this amendment was adept el, became a citizen of the 

United States^ adof the state wherein he resided, therefor® if 
the state says, we do not intent "to recognize you, Mr. Vegro, 
this amendment steps in and says., »¥©u most*. We hafi an illustra- 
tion of the application of this amendment, ia the present tans 

of our court , It was the ease about the Chinese sub jest, to 

» 
which I had called your attention heretofore. It was the case of 

the Chinaman born in San franc tee©, twenty odd years ago, of 
Chinese parents a mm ^ md moth#r me llving ln 3|jm Prm , lM0 
tha. father engaged in business th*re, but they were subjects ot the 
Utefer^r of China, and this boy was born to 'them in Smfraneieeo, 
and the gaostlon was, whether or not this Chinaman, the tton of 
Chinese parents, residing in the United States, but nevertheless 
sub j sets of the Bopar&r of China, was. u e it (sen of the United 
Stats*, by reason -of the fact, that he was born there, 'the -meat ion 
t«rns upon two or three words of this awndment. All parsons 
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born in the mum States, „1I h e w ^ hm ^ ^ m ^ ^ 
wds, f**d subject to the juri .diet*** thereof. Now if ths* 
boy was within the meting of that clause, surest to tht Jurl ._ 
diction o f the United States, than he fc.es*. a eittsen of th# 
Baited States, and of the state wherein he resided, The majority 
of the court held that he was. The minority held that he was 
not born to the jurisdiction of the United State., as to tMa 
Constitution, He was not born aubjoet to the polities! Jurisdic- 
tion of th. tfeitad Stat.., of course he owed al.le g i« ce to our * 
Ja**,«e «*** mm *o comes here, but he w as not born under the 
jurisdiction of the Unlt*3 stats., within the meaning of this 
Article of the Constitution. I was one of the minority, and 
of course i waa wron|5 . suppose an English fsther and mo.her wtat 
down to Hot Springs t get rid of the gout, or rhwtaaatisat, ax d 
*il. he 1. thare, there i. . ehild bom. Mow he goes bsci to ' 

■*"•• • 1& th * t «*"* * •«*«« of *hs United 81*-. bom to ^^ 
J«rl«i.tlo» thereof, by the „«,* scsidsm of his bi« h f My 
b..li«f was nm^r intended to embrace everybody to our ettis«ahip 
if h» was the child of parents, nho can not uadar the' law become 
naturalised in the United States, i was unable to believe that 
when the boys parents eould not become citizens of the fcixecl Star 
tea, that it was possible tor hi™ to become a eitiz« of th* 
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when that man goes back to China, and tha emperor should conclude 
to out his head off, a custom which prevails to a very groat 
extent among those people, ive would have to prevent it, and if 
we could not do this make him pay for it afterwards. Or if they 
iaqpres him -Into the Cfoinasa army, we would have to protest hiau 
Of course I am wrong, because only the Chief Justice, and myself. 
held those views, arsd as the majority decided the other way, we 
aatst bslieve that we »«re wrong* 

Bat th« last elans e of that section is a very important 
me. *H© state shall 'make or enforce any law which shall abridge 
the prtviiagfMt or immunities of citizens of the United States,* 
Sow thats a great, right, with whieh we are all invested. I can not 
stop to discuss what are the privileges and immunities of citi- 
zens of the United States, But whatever are the privileges of 
sitisens of the United States, %at anu.#ndm«it says, that no 
state shall lay its hands .on than, and if it does he mar appigl 
to the law, supreme in this country. ■Hor shall any state deprive 
any parson of life liherty or property, without due process of 
law, nor deny to an? person within its jurisdiction the e*|atl 
protection of the !«*«• You will renumber that in the fifth 
«B«nAnsRt of the const,! tut ion, there, was a provision ataiilar to 
tlUiu Sat this awriendm-ent of tha constitution was aottsftned 
to be applicable to fedMealpower ,, or federal adjuncts only* -,^' : - : W 



fhe state was at liberty, until this 14th amendment , to do 
anything it pleaaed.Bui this is all changed by the 14th amend- 
ment. Sow what is due proees of law? It is not any process 

that the state chooses to call due process of law* because that 
would sake the will of the state final and conclusive. Due process 
of law refers to what was due process of law at the tiraa whan the 

Constitutions, was adopted. We can not well cover the whole ground 
of due process of law, but there -are some things which we are abte 
to saw Is not due process of law. lor Instance, if a man sues rae 
at a note m d does not Issae a summons against me, hut neverthe- 
less the court renders judpnent on the suit, and the sherif 
orders that property sold, I can stop that sale, because I have 
never been notified of that suit# This thing is at the very 
basis of Anglo-Saxon liberty. A aans property can not be taken 
from him, without notice* personal notice, for him to appear in 
wort, and defend against the action. If that were no* dotta* 
thin there would not be tea process of law. Suppose an act of the 
ligislature took my property for private uaa, that act would be 
void under this clause, thsfc would not, be due process of law, 
because it does not belong to ay government to take private pro - 
party and apply it to private use* nor does it belong to any 
government to take private property, and apply it- to public use. 



without due process of lav. Lot me suppose a man is in jail, and 
sands fox* a lawyer. The man is behind the bars, and the lawyer 

aomea and says to the warden, by what authority have you got 
this man here? Well say© the warden, "Here is my mittimus to me.* 
Well so far that seems to be regular, but the lawyer goes to the • 
court where the proceedings ware had, and examines them, and 

finds that the man was proceeded against by information, while 
under the law, he was entitled to be proceeded against by iadi fit- 
ment only. Well , if that is so* the man is being deprived of 
his liberty without due process of law, and could regain his 
liberty under the const i tut ion* here is a man in jail, and is 
going to be hung in ten days from this time. Well Mr. Sheriff, 
by what authority are you going to take this man f s life. Well 
says the Sharif, here is the order frofeth© court, which is my 
authority. Weil we go to the court, and find that the proc#in -m 
there ware conducted contrary to the recognized principles in 
this country* We find tharthe man was tried in aacret session, 
that the court did not assign him counsel, and therefore this 
judgment would be void, and that man can regain hit liberty, 
because that would not have been due process of law* Sow it is . 
a great deal for every . Aanrfaun to know, that notwithstanding the 
w*»tn<MW of this country no mm aan be deprived of his life, 
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his liberty or his property, except in accordance with due 
process of law. I am under mi existing statute entitled to 
issue a Writ of Habeas Corpus* and order say man released frost 
eostody, who has been put there without due proses* of law, Any 

„ an b«twe«n the two ©eeans can come to me? and slate this protec- 
tion. 

•Nor deny to any person within its jurisdiction of the 

law*. No state can safe® any distinction. A man is not to be 
legislated against, because he is of a ©•rtainraee, ©r color. When 
here, he i» entitled to the equal protection of the law. There 
BnCsrlias war institutions the thought ©f fa-quality* before the 
law. The law condoms no man because of his race or color. The 
blackest man ever seen, when in the court house, is entitled to 
the same protection as the man who is white. It is this amen* 
went that says "to the states, take ©are that you do not apply 
class legislation. When the 14th amendment was adopted there 
vis an apprehension, that this amendiitemt would overthrow seme 
of tfes states, but we have lived long «oough under that •MsaAas&t 
to satisfy ourselves, that there is no provision in the federal 
Constitution, to which we should cling harder, than that 14th 
amendment. It puts it in the power of the tallied States to 
protect local int wests agaist the power of vast interests, whidi 
are so powerful 1 that they have the state goweronumta by the throes 
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and can do just as they please. 

In the remaining amendment "the righttof citizens of the 
United States to vote shall not be denied or abridged by the Uni- 
ted States or by any state or account of race, color, or previous 
condition of servitude." This amendment does not eonfer th« 
right of suffrage. That right is regulated by the states. It 
oily says, that as to citizens of the United states, their right 
to vote shall not be abridges, on account of race, color or previous 
condition of servitude, or in other words, no state can deny a 
black man, a citizen of the United States, the right to vote, 
because Is is a black man. Since that gentleman from China 
was adjudged a citizen of the United States, this amendment says 
yon shant deny him the right to vote, so that this gentleman is 
not only entitled to vote, but he is e ntitled to become president 
of the United States, so far as his cttlsenship is concerned, 
and tint, too, in the face of the fact that the race itself is 
excluded from naturalization by the laws of the United States. I 
an asked the question whether or not a woman can be president of 
thm United States. Tes, if the men are willing tM this should 
occur, she may. There is no prohibition agsinst this in the 
constitution. Th«ua there often aeurs the question, may- a state 
discriminate against a woman on account of her sex, as far as 
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har right to vote Is concerned* Tm'i this amendment only say* 
•that the right to vote shall not he denied © P abridge* , or 
aeeount of race eolor or previous condition of servitude.* The 
word sex is not there. Sometimes the question is propounded, 
May a state make education a test for the qualification of voters* 
Yes it may. The state may say that no man shall be aliewttd t© 
vote* unless he has a certain amount of education or a certain 
amount of property, provided that it is not so put together , that 
it reaches a certain race, as a race. 

How a word or two more? and then I will end. I" can 
not convey to you in words the pleasure which I b«ve had, during 
this tens in meeting you for the purpose of examining into this 
instrument. It ic A great deal more might have he en said, if 
time -had permitted. My object has not been to cover every 
question, and every phase that might arise under it, but it has ] 

been, in the first place, to make you acquainted with:, the great- 

M 

ness ©f this instrument, and to .bring about, if I could, a desire, I 
in you, to know more about it than you do, to induce you to 
study the history of this instrument, and read the lives of the men 
who. laid the foundation of this government , read their letters , it] 
and their speeches, from which light will come on the words of this 
instrument. If the result of these 1 matures has ba«a to make the 
study of this instrument so instructing to you, I shall be amply 
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repaid. How little the people at the time of the adoption o* 
the constitution thought of It is well expressed by the celebra- 
ted historian, MeGauley, who wrote that our constitution was 
all sail and no anchor, and he continues by saying that the 
republic which was established under this constitution will be laid 
waste tc ir; the twentieth century, just as Rome was laid waste 
to in the Fifth, but only with this difference, that whereas 
the Huns and Vandals who destroyaaRome came from without, our 
Huns and Vandals, will come from our own institutions., But time 
has shown ho» idle and senseless have been these prophesies, and 
time has '-shown, that instead of being divided, we are to-day more 
closely united than ever before in our past history, and that to- 
day the principles of law and order, is they rest upon a written 
constitution are stronger than ever before, and that to-day,more 
than ever before the people respect all the rights of the states, 
as well as of the United States. And as we stand at the close 
of this century, and thin* as to what will be our condition in 
the next century, there is nothing to disturb our vision, if 
the world never knew so before, they have become convinced within 
the last fortnight that this great republic of ours, in all the 
future destinies of the world, is to be reckoned with, "in the 
government of European affairs, and that the power on this earth 
to-day that is likely to ahapejthe destinies, of Europe, and 



the far **t«m Cwmtrlea, and of the «bol« hxmm race, in 
the next century, are ta* Baited States of Afceriea. 

(The Hid) 



I 



•15' 



..,.. I!""" 1 ' 



